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INTRODUCTION

Pursuant to 40 C.F.R. § 124.19(a), the Mandan, Hidatsa and
Arikara Nation (“MHA Nation” or “Petitioner”) submits this Petition for
Review (the “Petition”) in regard to the Underground Injection Control
Program Permit No. ND22349-11250 (the “Final Permit”), which was
issued to Goodnight Midstream Bakken, LL.C (“Goodnight Midstream” or
“Permittee”) on February 15, 2019, by Region 8 of the United States
Environmental Protection Agency (‘EPA”). The Final Permit authorizes
Goodnight Midstream to construct and operate a Commercial Class II
saltwater disposal (“SWD”) well, known as Red Murphy SWD No. 1, in
Dunn County, North Dakota. Petitioner contends that the Final Permit
issued by EPA is based on clearly erroneous findings of fact and
conclusions of law. Specifically, Petitioner challenges the following:

(1) EPA should not have issued a Final Permit that violates the
laws of the MHA Nation. MHA Nation law prohibits the
operation of SWD wells within the boundaries of the Fort
Berthold Indian Reservation. The EPA has a trust
responsibility to protect tribal sovereignty and self-

government, which requires the EPA to refrain from any



action that violates tribal law. The MHA Nation has its own
authority to regulate waste disposal on its lands and EPA
regulations direct that EPA exercise its permitting authority
in direct coordination with the MHA Nation and according to

MHA Nation interests and preferences.

FACTUAL AND STATUTORY BACKGROUND

Goodnight Midstream is the largest saltwater disposal company in
the Bakken Formation. Goodnight Midstream owns and operates 22
SWD wells, including 24 wellbores and 280 miles of water-gathering
lines. In August 2016, Goodnight Midstream applied for a permit from
EPA for a new SWD well to be located on the Fort Berthold Indian
Reservation (the “Reservation”). The MHA Nation is the sovereign,
governing authority for all actions within the Reservation. Goodnight
Midstream submitted its permit application for approval pursuant to
EPA’s Underground Injection Control (“UIC”) Program, as set forth
under the Safe Drinking Water Act of 1974, 42 U.S.C. § 300f (2012) et
seq. and 40 C.F.R. pt. 144 et seq.

On June 1, 2018, EPA issued a draft permit to Goodnight

Midstream. The draft permit was for construction and operation of a



Commercial Class I SWD well under the UIC program. In conjunction
with the issuance of the draft permit, and as required by law, EPA also
gave public notice of a 30-day comment period. The notice was published
in two local Dunn County newspapers, the New Town News and the Dunn
County Herald, as well as posted on the EPA Region 8 website. EPA
extended the comment period by two weeks specifically to provide the
MHA Nation additional time to comment on the draft permit.

The MHA Nation is a federally-recognized Indian tribe and a
sovereign nation. The MHA Nation has adopted a federally-approved
Constitution, the “Constitution and Bylaws of the Three Affiliated Tribes
of the Fort Berthold Reservation” (‘MHA Nation Constitution”), attached
hereto and incorporated herein as Attachment A. Under Article 1 of the
MHA Nation Constitution, the jurisdiction of the MHA Nation “shall
extend to all persons and all lands, including lands held in fee, within the
exterior boundaries of the Fort Berthold Indian Reservation.” See
Attachment A. Under Article VI § 3 of the MHA Nation Constitution, the
MHA Nation’s governing body, the Tribal Business Council (“Tribal
Council”), is empowered with all necessary sovereign authority for the

purpose of exercising the jurisdiction granted in Article I of the MHA



Nation Constitution. See id. In addition, the MHA Nation has adopted
Resolution No. 11-75-VJB to govern the disposal of waste from the
exploration or production of oil and gas on the Reservation and which
requires that the MHA Nation’s Tribal Council approve any waste
disposal facility within the boundaries of the Reservation (the
“Resolution”). The Resolution is attached and incorporated as
Attachment B.

On July 16, 2018, the MHA Nation submitted written comments to
EPA urging that the draft permit be denied. The MHA Nation’s written
comments are attached hereto and incorporated herein as Attachment C.
Consistent with the MHA Nation ConstitutionError! Bookmark not
defined. and the Resolution, the MHA Nation put forth a number of
reasons why the draft permit should have been denied. See id. The
comments that the MHA Nation submitted to EPA during the comment
period for the draft permit are contained and further explained in the
Argument section of this Petition. See 40 C.F.R. § 124.19(a)(4)(ii). The
EPA would respond to the comments of the MHA Nation on February 15,
2019 when it granted the Final Permit. The response of the EPA is

incorporated herein as Attachment D.



In sum, the MHA Nation commented that the draft permit did not
comply with applicable MHA Nation laws governing waste disposal on
the Reservation. See Attachment C. The MHA Nation contends that in
addition to EPA’s requirements under the UIC Program, MHA Nation
law requires that Goodnight Midstream obtain MHA Nation approval for
the disposal of waste and other hazardous substances associated with the
exploration or production of oil and gas on the Reservation. See id. MHA
Nation approval for waste disposal within the Reservation is required to
protect tribal trust lands and the health and welfare of MHA Nation
members, who are also residents of the Reservation. See id. The MHA
Nation’s authority over Goodnight Midstream’s proposed activities
within the Reservation derives from the MHA Nation’s federally-
approved Constitution and laws enacted pursuant to that Constitution.
See id. In addition, the United States Supreme Court recognizes and
affirmed the inherent authority of Indian tribes to regulate such
activities to protect the health and welfare of a tribe. See id.; see also
Mont. v. United States, 450 U.S. 544 (1981). Finally, EPA’s “Policy on
Consultation and Coordination with Indian Tribes” (“Tribal Policy”)

requires KPA to work directly with the MHA Nation in the issuance of



any permit related to the Reservation. See Attachment C. As the MHA
Nation proffered in its written comments, EPA did not adhere to or
comply with the foregoing requirements. See id.

In addition to its written comments, the MHA Nation provided
verbal comments to EPA throughout the tribal consultation process.
Furthermore, a staff member of the MHA Nation Energy Department
submitted a comment to EPA, which EPA accepted even though it was
submitted outside of the comment period. EPA has stated that it did not
receive comments, written or verbal, from any other individuals or
entities.

On February 15, 2019, EPA issued the final Permit to Goodnight
Midstream, attached hereto and incorporated herein as Attachment E.
EPA included with the final Permit a transmittal letter to Goodnight
Midstream, attached and incorporated as Attachment F. EPA’s
transmittal letter stated, in part, as follows:

The public comment period ended on July 16, 2018. Comments on

the draft Permit were received from the MHA Nation. No other

public comments were received. The EPA’s responses to the
comments for this final Permit provides a written explanation
about how the EPA Region 8 considered MHA Nation’s input as

part of our final action to issue this Permit.

See Attachment F.



The MHA Nation contends, that EPA did not adequately consider
the MHA Nation’s comments, concerns and input. MHA Nation law
requires the MHA Nation to approve the issuance of any permit like the
Final Permit at issue here. The MHA Nation did not, and still does not,
approve of the issuance of the Final Permit and in fact has a firm policy
that prohibits the operation of SWD wells on the Reservation.
Nonetheless, EPA issued the Final Permit to Goodnight Midstream.

Under relevant EPA regulations, the Final Permit becomes
effective 30 days from the date of issuance to provide a 30-day window
for appeal of the Final Permit decision. See 40 C.F.R. § 124.19(a)(3). The
MHA Nation timely files this Petition and respectfully requests the
Environmental Appeals Board (“EAB”) to deny, revoke, or modify the
Final Permit and issue such orders to EPA that are consistent with the

EAB’s determination.

THRESHOLD PROCEDURAL REQUIREMENTS

Petitioner satisfies the threshold requirements for filing a Petition

for Review under 40 C.F.R. pt. 124:



1.  Petitioner has standing to petition for review of the Final
Permit decision because Petitioner participated in the public comment
period on the Draft Permit. See id. § 124.19(a).

2. The issues raised by Petitioner in this petition were raised
during the public comment period and therefore were preserved for

review. See Attachment C.

ARGUMENT

EPA issued the Final Permit to Goodnight Midstream in direct
contravention of MHA Nation law and federal law. MHA Nation law
requires that the MHA Nation approve the disposal of waste and other
hazardous substances associated with the exploration or production of oil
and gas on the Reservation. Federal law requires the EPA to defer to the
MHA Nation for an approval or denial of the Final Permit. Instead the
EPA has invaded the jurisdiction of the MHA Nation. The Final Permit
must be voided, and a new draft permit issued only after the MHA Nation
has provided its approval.

The EPA, like any federal agency, has a trust responsibility to the

MHA Nation and the Final Permit violates that responsibility. The



EPA’s conclusion that it does not have a trust responsibility under the
SDWA is incorrect. The EPA’s reliance on new fluid modeling only proves
that fluid trespass of pore space and tribal drinking water will occur

under the terms of the Final Permit.

I. The Permit Must Be Voided for Lack of Tribal Approval

The lack of Tribal approval of the Final Permit requires it be voided.
As a sovereign nation the Tribe has the right to promulgate regulatory
schemes to protect the health and wellbeing of its members. The EPA,
as an agency of the federal government, must adhere to and assist in
enforcing the MHA Nation regulatory scheme. Instead, the EPA
incorrectly concluded that the SDWA prevents the EPA from requiring
tribal approval.

The Tribe has federally granted jurisdiction and authority over all
waste management within the boundaries of the Reservation. The MHA
Constitution was drafted pursuant to the Indian Reorganization Act of
1934, 25 U.S.C. § 461 (2012) et seq. (‘“IRA”). Under the same authority
the United States Federal Government approved the Tribe’s Constitution

in 1936. See MHA Constitution at 12. Article I of the MHA Constitution



provides that the jurisdiction of the Tribe “shall extend to all persons and

all lands, including lands held in fee, within the exterior boundaries of

the Fort Berthold Reservation...”. MHA Constitution at 1 (emphasis

added). Not content with just broad declarations of power the MHA
Constitution specifically creates jurisdiction over all ““natural resources”
within the boundaries of the Reservation. Id. at 8. The body to exercise
such jurisdiction is the Tribal Council. Id. at 6.

In light of this federally granted regulatory power the Tribe,
through Tribal Resolution No. 11-075-VJB, created a waste management
scheme. The Resolution requires that all waste related to oil and gas
production, including salt water, must be disposed of at an authorized
facility. Attachment B at 2. The Resolution defines an authorized facility
as those that are “approved by the Tribal Council’. Id. Currently, the
MHA Nation has a policy that prohibits SWD wells on the Reservation.

The Tribe's exercise over salt water waste disposal is a proper
exercise of its inherent and federally granted authority. In Montana v.
United States, the Supreme Court held that tribes retain inherent civil
authority “over the conduct of non-Indians on fee land within its

reservation when that conduct threatens or has some direct effect on the

10



political integrity, the economic security, or the health or welfare of the

tribe”. 450 U.S. 544, 566 (1981). The 9t Circuit, relying upon Montana,
determined that “threats to water rights may invoke inherent tribal
authority”. Montana v. U.S. EPA, 137 F.3d 1135, 1141 (9th Cir. 1998)
(Montana II). In Montana II, the Court determined that the tribal
exercise of authority over CWA permits was necessary to protect tribal
health and welfare due to the “mobile nature of pollutants” and the
inability to “separate the effects of water quality impairment on non-
Indian fee land from impairment on the tribal portions of the
reservation”. Id

The EPA’s own regulations and policies on UIC permits recognize
inherent tribal authority to protect member health and welfare. 40
C.F.R. § 144.2(a) provides that the EPA must consider “[t]he interest and
preferences of the tribal government having responsibility for given
reservation or Indian lands”. (emphasis added). The EPA Policy on
Consultation and Coordination with Indian Tribes (the “Tribal Policy”)
recognizes that tribes have “primary authority and responsibility for

[their] land and membership”. Tribal Policy at 3 (May 14, 2011).

11



Here the EPA attempts to avoid its trust responsibility to protect
tribal law by taking an overly narrow view of its obligations. The EPA
states that the SDWA and its regulations do not allow them to “deny
permit applications based on the Tribe’s laws”. Attachment D at 3. The
EPA response simply ignores it trust obligations to protect tribal
property and self-government, presumably because that obligation is not
in the regulations. In essence the EPA is arguing that if its trust duties
are not laid out in the regulations, EPA can ignore them. Such a narrow
assumption is not only arbitrary, it contravenes the law. “The federal
government bears a special trust obligation to protect the interests of
Indian tribes, including protecting tribal property and jurisdiction.” HRI,
Inc. v. EPA, 198 F.3d 1224, 1245 (10th Cir. 2000) Further, the EPA’s trust
obligation requires it “to consider its strict fiduciary obligation when
interpreting regulations that directly affect its administration of Indian
lands," and “take 'all appropriate measures for protecting and advancing'
those tribes' interests." Id. at 1245, 1246 (citations and quotations
omitted). These trust duties required the EPA to itself require adherence
to tribal law as a condition of issuing the permit, regardless of whether

the obligation is absent from the regulations.

12



EPA must enforce tribal jurisdiction when the health and welfare
of the tribal members is implicated. There can be no question that
saltwater injection can have significant impact on the health and welfare
of tribal members. Water is a fundamental need for any community and
the MHA Nation must be able to protect the quality of that supply. The
SDWA makes clear that the purpose of the act “is to protect water
supplies from contamination by pollutants”. Narragansett Indian Tribe
of R.I. & Narragansett Indian Wetuomuck Hous. Auth. v. Narragansett

Elec. Co., 878 F. Supp. 349, 362 (D.R.I. 1995).

CONCLUSION

The MHA Nation respectfully requests the Environmental Appeals
Board to: (i) deny, revoke, or modify the Final Permit and issue such
orders to EPA that are consistent with the EAB’s determination; and (i)
grant such other and additional relief as the Board deems just and

appropriate.

13
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STATEMENT OF COMPLIANCE WITH WORD LIMITATION

This Petition complies with the word limitation set forth in the
Environmental Appeals Board regulations because the Petition contains

2,473 words, excluding those parts of the Petition exempted by 40

C.F.R. § 124.19(d)(3).
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I hereby certify that copies of the foregoing Petition for Review in
the matter of Goodnight Midstream Bakken, LL.C, Permit No.

ND22349-11250, were served by United States First Class Mail, and

electronic mail, on the following persons, this 16th day of March, 2019:

Robert Rubey

Co-Founder & Chief Commercial Officer
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5910 N. Central Expressway, Suite 630
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rrubey@goodnightmidstream.com

Damon K. Williams

Attorney at Law

PO Box 547

New Town, ND 58763
701-421-0334

866-464-1567 FAX
damon@damonkwilliams.com

Carolyn L. McIntosh

Darin J. Smith

Squire Patton Boggs (US) LLP
1801 California Street, Suite 4900
Denver, Colorado 80202
carolyn.mcintosh@squirepb.com
darin.smith@squirepb.com
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CONSTITUTION AND BYLAWS
8 . . OF
* THE THREE AFFILIATED TRIBES
OF
THE FORT BERTHOLD RESERVATIQN

PREAMBLE

We. the Arickara. Gres Ventres, and Mandan Indians of the Fort
Berthold Reservation. in North Dakota, eagerly embrace the
opportunities for self-rule. and {n order to enjoy the blessings of
ligen.y and justice: to intelligenty protect our vested rights
under exisung treaties and the Consytution of the United States:
t0 guarantee ta our posterity a more hopeful future; to preserve
and develop our real estate and resources; to promote
educational efficiency for the enhancement of good citizenship;
to promote the general welfare of the three tribes: ta m
possible a more hopeful, self-sustaining, and honorable living,
socially and economically, do with deep consdousness of God, as
our savereign, ordain and establish this Constitution for the

Three Affiliated Tribes of this Reservation.

ARTICLE - JURISDICTION

The jurisdiction of the Three Affiliated Tribes of the Fort
Berthold Reservation shall extend to all persons and all lands,
including lands held in fee, within the exterior boundaries of
the Fort Berthold Reservation as deiined by the Act of March 83,
1891, (26 Stat. 1032) to all lands added to the Fort Berthold
Reservation by Executive Order of June 17, 1892; and to such
other persons and lands as may hereafter come within the
jurisdiction of the Three Affifated Tribes, except as otherwise
pI‘D\‘id&d by law. (As amended by Amendment Na. VI, approved by the

Secreary of the Inierior's delegate on March 11, 1985)
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THREE AFFILIATED TR IBE§

HISTORICAL NOTE

The pror’ Artiele | im the initial Indian Reorganization Act wribal constiwiion, ax approved
by the Sezmary of the Intenor op June 29, 1936, provided as follows:

ARTICLE 1= TERRITORY

The jurisdicsion' of the Three Affillaied Tribes of the Fort Berthald Reservarion
shall ertend 1o Indian Trust and Tribal laxds witkis the coaflnes of 1he Fort

Benthold Reservarion. of defined In the -ireary of September 17, 1831; 10 Hew landy
ougide of 3uck boundaries; and 1o juch other lands, within or without guch

‘Boundaries, a3 have been or may be herenfrer added therein under ony e of the

Unind Siates, exzept as otherwise pravided by law,

ARTICLE 1l -MEMBERSHIP

SECTION 1. Membership. The membership of the Three
Affiliated Tribes of the Fort Bertheld Reservation shall consist

oft

(a) All persons whose names appear on the membership of

the Tribes as of October 2, 1974. .

{b) Any persons born’ before the effective date of this
amendment and to any member of the Tribes who was a
resident of the Reservation at the time of birth of said

person.

{c) Al persons of at least 1/4 degree Indian blood of a
federally recognized tribe provided at least 1/8 Indian blood
be of of the Gros Ventre, Mandan and/or Arickara Tribes.

SEC. 2 Dual Enrollment.
(a) Persons enrclled with another tribe and wha have received

benefits {rorm such tribe in the form of land or payments shall
not be eligible for enrollment with the Three Affillated Tribes of
the Fort Berthold Reservation, provided that inherited
interests shall not be gonsidered as being benefits.

1
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INDIAN REORGANIZATION ACT CONSTITUTION

(b) A person eligible for membership with the Three Affillated
Tribes of the Fort Berthold Reservation and another tribe shall
relinquish whatever rights of membership he may hold n the
other tribe as a condition to his enrcllment with the Three
Afilliated Tribes of the Fort Berthold Reservation.

SEC. 3. The Tribal Business Council shall have power to
promulgate ordinances, subject to review by the Sécretary of
the Interior, governing future membership, the adoption of new
members and the revision of the membership rolls from time to
time as determined by such ordinances.

HISTORICAL NOTE
1975 Amendmenis, which are preseotly im effect. made three changes as follows: (i)
Secuon | was adapied by Ammendment Ne. VI; (ii) 3 new Sectios 2 was added by Amesdmem
Ng. VII; and (@0) the former Sezetion 2 wis reawabered ag Section 3 by Amendmemt No. VL
The Uree amendmemis were approved by the Secretary of the Inierior’s delegae, Area
Diretzor Harley D. Zzphier, on Deccmber 12, 1975,

Toe prior Anicle ] was in the inhizl ladian Reorganization Acy Consumtion approved
by we Secreiary of the Interior. Harold L. Ickes. on June 29, 1936, U reads u follows:

ARTICLE I = MEMBERSHIF

SECTION 1. The membership of the Three Affiliated Tribes of the Fort Berthold
Regervation sholl ¢conyist of ol persont of Indian blood whose names appear on the
afficlel cennua roll of the three iribes as of Aprid 1, 1938: and oll children bora to
ony memba of the lribes who is a resident of ihe reservarion al the time of the

birth o said children.
$EC. 2, The Tribal Busiress Council shali have power (e premulgaie ordinancey,
nmbject 1o review by the Sccrelary of the lnierior, governing fulwre membership,

te odopiizr of new members and the revision of ihe mepihership rolls from tlme to
fine as determined by such ordinances,

ARTICLE 1II- GOVERNING BODY

SECTION 1 The governing body of the Three Affiliated Tribes of
the Fort Berthold Reservation shall be known as the Tribal

s
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THREE AFFILIATED TRIBES -

Business Council.

SEC. 2. The Tribal Business Council shall consist of (7)
members. The Chairman of the Tribal Business Council shall be
elected at large by a majority of all of the votes cast for the Office
of Chainman. The six {6) other Council members shall be elected
from segments, one Council member to be elected from each of
the following segments by a majority of all of the votes cast for
the office of Council representative from that respective

segment:
White Shield. . 1 representative
Twin Butees......... 1 representative
New Town/
Little Shell 1 representative
_ Mandaree 1 representative
Four Bears 1 representative
Parshall/ '
Lucky Mound 1 representative

SEC. 3. The boundaries of the segments shall be described as
follows: '

White Shield: That part of the Reservation starting at a point
intersecting the eastern boundary and the McLean-Mountrail
County line, thence westerly on that line to its junction with
Hwy #37, thence southerly on that line to the thread of Deep
Water Bay, thence along that thread to its junction with the
thread of the Missouri River, thence southerly and westerly
along the thread of the Missouri to the extreme southeasterly
corner of the Réservation boundary, thence north
approximately two miles, thence due west to the line of the

el
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INDIAN REORGANIZATION ACT CONSTITUTION

easiern bouiidaxy. thence due north to the point of beginning.

Twin Buttes: That part of the Reservation starting at a point at
the confluence of the Missouri and Little Missouri Rivers,
thence southwesterly along the stream of the Little Missouri
to the southernmost border to a point on that line one mile
beyond Begyer Creek Bay, thence ina northeasterly direction
to the thread of the stream of the Missouri River, thence
northwesterly along that stream to the point of beginning.

New Town/Little Shell: That part of the Reservation starting at
a point at the junction of the thread of the stream of the
Missouri River with the 48th parallel of north latitude, thence
southward along the thread of the Missouri River to the thread
of the Van Hook Arm, thence northward along the thread of
the Van Hook Arm to the thread of Shell Creek, thence
northeasterly along the thread of Shell Creek.to its junction
with the 48th parallel; thence due west along the 48th parallel

ta the point of beginning,

Mandaree: That part of the Reservation starting at a point at
the junction of BIA Hwy #4 and the western boundary of the
Reservation, thence due south to the thread of the Little
Missouri River, thence eastward and northward along the
thread of the Little Missouri River, to the thread of the
Missouri River, thence northward and westward along the
thread of the Missourd River to the northern boundary of this
segment, the northernt boundary starting at the point of origin
eastward along BIA #4 {o the junction of Hwy #22, thence along

the line connecting the northern boundaries of Sectlons 32,

33, 34, 35, and 36 of T. 151 N, eastward to the thread of the

Missouri River.,

.

P,

06
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THREE AFFILIATED TRIBES

Four Bears: That part of the Reservation lying within the
northern and western Reservation boundaries with the thread
of the Missouri River as the eastern boundary, the southern
boundary being a line running eastward along BIA Hwy #4 to
the junction of Hwy #22, thence along the northern boundaries

. of Sections 32, 33..34, 35 and 36 of T. 151 N. eastward ta the
thread of the Missouri River.

Parshall/Lucky Mound: That part of the Reservation starting
at a point at the junction of the thread of the stream of Shell
Creek with the 48th parallel, thence southward along the
thread of Shell Creeck to the thread of the Van Hook Arm,
thence southward on the thread of the Missouri River, to the
tiread of Deep Water Bay, thence easterly on a line to a point
approximately one and one half miles due north to Hwy #37
and continuing along Hwy #37 to a point intersecting the
Mclean-Mountrail County line, thence easterly on that line to -
its junction with the line of the easterm boundary, thence
north on that line to the point at the junction of the 48th
parallel, thence westerly on that parallel to the point of

beginning,
[A1 amended by Amendzent IX, effeeive July 2, 1986 chbasmging referendum vote
Sepiember |, 1970. Resolution Ne. 70-39]

SEC. 4. The Tribal Coun cil shall have authority to change the
segment boundaries, subject to the approval of the voters of
the Reservation at any regwlar or special election.

SEC. 5. Within three (3) days after the installation of the
successful candidates for Council positions elected at the
gencral election, the newly constituted Tribal Business Council
shall meet and organize by electing a Vice Chairman, a

s,
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Secretary, and a Treasurer from {ts own members; and from
within or outside {ts own members, it may elect or appoint a
Sergeant-at-Arms and such other officers and committees as
it may find necessary.

[Thit section amended by Amendment No. L cffectve Ociober 16, 1956 ind further
amendzd by Amendment No. OL effective Sepwember 10, 1974

. SEC. 6. The members of the Tribal Business Council shall hold
office until the next regular election and until their successors
are elected or appointed and qualified.

[As amended by Amendmeax No, 1, effectve Ociober 16, 1956))

HISTORICAL NQTE
Tee ioitial Anicle [II of the Indian Reorganization Act Constitution approved by the
Secreiary of e Interior, Harold L. Jckes, on June 29, 1936, reads as follows:

ARTICLE ]Il — GOVERNING B0DY _ —~—

SECTION |, The Governing Body of the Three Aflllated Tribes of e Fort
Berthold Reservarion 3hall be knownm asr the Tridal Busiresz Council,

SEC. 2. The Tribal Butiness Cowncil shell consist of 1en members clected
Jrem communifes as follaws: Nishu. 2 representatives: Elbowoods, 1; Skell
Creeb, 2: Scnwe. ]: Independence, 2: Linle Mirsouri-Red Buue. 1: Beaver

Creet. ).
SEC. 3. For the firsa election of a Tribal Buginess Council, ¢nd ungl

otherwise changed as previded herein, the boundaries of the communilfes
thall b¢ descrided as follows:

Mithy - Thai part of the Reservoiion east of the Torrie Road and norih of the
Missoun River, 1o the Reservoiion line rorsth and east.

Eldowoads - West of the Nishu community, north dad cazt of the Missourd
River, crd soush of icwnship 149 north., Ranges 89, 90, ord 81 west,

Sontee, « Township 149 north and rargey 89 arnd 90 west.

$hell Creek. - Towaship 150 north ard ranges 90, 91, 92, and 93 wes. lying
north and cost of the Méssour: River,

[ndependence - That part of the Reservatian lying west of the Missoun River

. -
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and north -of the Linle Missouri River,

Luse Aireryri-Red Butte, - To_\a: par: of the Reservarion lying souwtk aad east
of the Liule Missowi River and exwending casrward (o0 @ aarth and joutk ling

runniag througk the Antelope Woamea place.

Bzaver Creet - That part of the Reservarion south of the Missouri River, ihe
west boundary being @ nerth and south line running through the Aatelope
Womos ploze. and extendiag casrward to the southeast cormer of the

Restrvarion.

SEC. 4. The Tridal Business Council shall have authericy 16 change the
communiry boundaries. subject 1o the approvel of the voterr of the
Retervanon o any repular or special clec:ian.

SEC. S. Tae fust clection of the Tribal Business Council shall be Aeld within
30 doys after the adopiion and approval of 1hix coastinuion, and shall be
colled ond supervised by i1he Superinieadent of the Reservarian with. the
¢soperation of the present Tridal Business Commiliee.

SEC, 8, Within 3 days cfier 1he firni election of a Tridal Business Council,
1hat Counci! shall mees and orgonize by eleciing @ chairmen, o vice chalrmax,
a secreiary, end @ ireasurer from i1y owm members, aad from within or
ouwide {15 owa members. it may elect or appoint o sergeant at arms and such
other officers and comminiced a2 il may find necesiary.

SEC. 7. The mumbers of the firse Tribal Butiness Ceuncil .;Imﬂ.uru unrid the
Junt Tuesday in September 1938, and uniil their successors are ¢lected and

qualificd.

.

AMENDMENTS:
1956 Amendment | provided as follows:

Andcle 111 - GOVERNING BODY - of e cocstiinion shall be
armeaded by swiking Seciions 1 10 7 inslusive and subsituing therefor ke

{ollowing:
ARTICLE I} - GOVERNING BODY

Secrioa I. The governing body of the Three Affilicted Trives of the
Four Berthold Reservation shall be lezan o5 the Tribal Basiness Council

See. 2. The Tribal Business Council shall consin of 10 members
elecied from segmenis of the Reservaton a3 follows:

Westera Segment 3 Represenalives
Narthern Segmenr ! Representolive
Nosthezzieta Sep=~ent 1 Representaiive
Egsters Segmens 3 Represeatalives
Scuthern Segmeat 2 Representaiives

See. 3. The boundarics of the segments shall be described as follows:

Wetlern - Thar par: of 1ke teservanion bounded on the Eau by the
Garrison Reservoir and on ke Souik by the Linle Missouri River wm of the
Garriton Reservoir.

=fes
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“Noviherm - That part of the uurva:lcn baunded on the Went and
South by the Garrisan Reservoir and oa the East by the Shell Creek orm of
the Garrizon Reservoir.

Northegeiers - That pan of the reservation bounded on the West by
the Sheil Creek arm of the Garrison Reservoir and on the South by the Lucky

Mourd Creek arm of the Garrison Reservoir,
Easzern - That parr of the reservation bounded on the South and Wexnt

by the Garrisom Reservoir and om the West and North by the Lucky Mound

Creet arm of the Garrizoa Reservoir.
Southgrn « That port of the reservanion bounded o the Notth &y the

Corrison' Reservoir aad oa the North and Werst by the Liule Missouri Rlver
arm of the GCareisan Reservoir.

Sec. 4. The Trival Business Council shall have the authority ro

change the seyment boundaries, subject 1a the approval of the voters of the

reservation ol any cegular or special clectian.
Sec. S. Within 3 dayxs ofier the election for councilmen kas been

held. the newly elected Teibal Business Council sholl meet and orjanize by
¢lec:ing @ choirman, a vice c¢hairmen. a secretary. and a rreaswer from iy
own members: ond from within or ouzide i3 owm members, it may elect or
appoint @ sergeant ol erms and 1uch other officers ond commiilees at b may

fiad necesrany.
Sec. 6. The members of the Tridal Business Coundl shail hold office

until the nex regular elecrion and umil their successors ore elected or
oppointed and qualified. —

1970, The 19856 segment bouadaries were ‘chnnd by
referepdusa vofe on September I, 1870 to read 33 follows:

Weeirez: That part of the Re:ervarion jiarsing ai a point a: the junciior of the
wesrern bourndary of the Reservaiion with the 481h pavaliel of nocth latitude,
theace cos: along the 481K parailel 1o the thread of the Mlssouri River

channel, thenmee southerly and c¢asterly alony the thread of the Mlssouri
River, 1o the Juncture of the thread of the Litle Missouri, thence westerly

Jellowing the thread of the Litle Missouri io its juacture with the westerx
bouncary .line of ihe Reservauon. theace noriherly aloag that line to the
poiat of begianiag.

Northern: That part of lhe Reservarion stariing at a point al the Juaction of
the thread of the siream of 1he Missouri River with the 4&h parallel of north
lariiude. thence southward olong 1he thread of the Missouri River ta ihe
thread of the Voa Hook Arm. thence northward along the threod of the Vaa
Hoot Arm lo ihe thread of Shell Creek, thence northeasterly olong the thread
of Shell Creck 10 its Yunciion with the 4&th parallel, thence due west alany

the 481k parallel 1o the point of begianiag.

Boriheqsieen: That part of the Reserveiion iiarting @l o poini of the junction

el
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of the thread of the siream of Shell Creek with the €81k parailel, thence
Joustward alang the 1hread of Shell Creek 1o the 1hread of the Vaa Hook Arm,
thence louthward on the 1hread of the Yan Hook Arm 10 the thread of ki
Mussouri River, then southward om the ihrecd of the Missouri River 1a tha
thread of Deep Water Bay, thence casurly in @ line 1 a poind cpproximaicly
1.12 milex dug sowh of North Dakoia Highway Rouwte 37. thence due nortk w
thet road ard comrinuing along that Mghway route to @ point (ntersecting the
Melean-Mountrall Couasy ling, thence easierly oa that lig fo 18 jumcturs
with the line thar divides ranges 87 ond 88 West, thence north on that Uxg o
& point af the juaciure of the 43tk parallel, thence wesierly on that pamag:

ta the poimt of deginning.

Ezysern: Thar port of the Reservalion niariiag at @ point approrimately 1-112
miles due touth of North Dakota Route 37, thence westerly 1o the thread of
the Deep Water Bay. thence along that thread la iir juncture wiik the thread
of the Missowri River, 1hence southerly and easterly along the thread of the
Missouri to the extreme southeasterly cornet of the Reservation boundary,
thence north approximaitely 1we miles, thence duc west W the lne ihar
divides rarges 87 and 38 West, thence north or thar line 10 s jumciure with
the Hclean-Mounirafl Coundy line, 1herce wese oa thay counsy line 10 U3
Juaciure with Rowte 37, thence southerly along Route 37 ia @ poimt ‘where Ut
curves Jharply 1 the west, thence due souwih from that peim wniil the poins

of beginning,

Ssuthern: Thar part of the Reservarion slarting ar @ poimt ot the confluence of
the Missouri gad Linle Missourl Rlvers, thence southwesierly along the
mream of lhe Linle Missouri to the southera-most border of the Reservorion,
thence cosrward olong that border 1o a poimt on that line one mile beyond
Bexver Creet Bay. thence In @ Aortheatierly ditecsion 1o the ihread of the
jream of the Missounn River, theace northwesierly aloap thet siream to the

pemt of beginning.

1938 Amendment 131 provided 1s (ollows;:
Sezions 2, S and 6 of Anicle I, COVERNING BODY, shall be deleied and

teplced by Sections 2(3), 2(b), 2(c) and § which sball rexd s follows:

S22 2191, The Tridal Bustiness Council shall consist of a chairman elected at
large ond 1en (10} members elected on ax ot large basis 1o represens segmeris
of ke reservation as follows:

Wessern Segment d Represeararives
Nothern Segment ! Representctive
MNouheasiern Segmenp, 1 Represenrative
Eazern Sepment 3 Represeniatives
Southern Scpment 2 Representarives

Sez 2th) While condidates for eoch of the lea (10) councd member positions

-, -
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[represeniaijves) must qualify oa ihe basit of the segmeat they propose Io
represenr, lhey, as well ax candidares for the office of chairmaa, rhell be
subject 1o on election open 10 all qualified voters om a reservation-wide baris,
including 1hose cniitled to vote by obseasee ballot,

In sepments where there are three (3) represemtatives, the three (3) qualified
candidates frem cach 1uck segmemt receiviag m highest mumber of voues
shail be declared elecied.

Is the segmeni where there are iwo (2) represensanives, the two (2) qualified
cendidatey receiving the Aighest aumber of votes rhall d¢ declared clected,

Is sepments where there (3 only one () represemative. the one (1) quailfled
candidate Jram cach such segmemt recciving the highest xumber of voles shall -
be declared clecied.

Sep_Ued The chairmam of the Tribal Businesy Cauncil shall be elecied at
lorge Yy @ majority of all votes cost for the office of chairman. If ao candidate
Jor chairman receives @ majority of the voies cast for that office at the geperal
election, a ipecial rum-off election shall be held berween the twe (2)
candidates whick received the highest number of veles a1 the general election
The condilate receiving the highest number of veies at the special run-off
elecrion shall be declared ¢lected as choirman

Sec. S. Within three (3) days after the iastallation of the successful
candidates for council positians clecied a1 the gencral elecrion. ihe newly
constiiwed Tribal Busiress Council shall meer and corgonize by electing o vice
cholrman, & secretary, ead a lreaswer from lis ows members: and from wikia
or owside iix owa members. it mgy clect or appoint a srpeant ar army ond
Juck oiher officers and commitices as {1 may find arcessary.

ARTICLE IV - NOMINATIONS AND ELECTIONS
SECTION 1. All electionis shall be by secret ballot.

SEC. 2(a). Any member of the Three Affiliated Tribes of the Fort
Berthold Reservation, who is eighteen (18) years of age or over,
shall be eligible ta vote at any Tribal election.

[This section amended by Amendmest Na, I effective October 16, 1956 and further
imended by Amendment No. IV, cifeciive Sepember 10, 1974,

SEC. 2(b). For the purpose of voting in Tribal Business Council
elections exclusively, any eligible voter of the Three Affiliated

- ;
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Tribes, whose place of legal residence is located outside the
exterior boundaries of the Fort Berthold Reservation on the
date of an election, shall retum to the Reservation in order to
vote in the election and shall register to vote and cast his ballot
at the appropriate segment polling place on the date of the

election.

In the initial election actually voted in subsequent to the
effective date of this Amendment, each such nonresident
eligible voter shall be entitled to vote at the polling place located
in the segment of his choice; provided. however, that such
choice of segment shall be binding upon such nonresident
voter in subsequent elections, until such time as he has
established and maintains legal residence on the Fort Berthold
Reservation in a different segment on the date of any
subsequent election.

[As smended by Amendmens X1, effecuve July 2 1986.]

SEC. 3(a), The general election of the Tribal Business Council
shall be held on the Tuesday next after the first Monday in
November in every even numbered year. In the event, however,
that the general election cannot be held on said date, the
election shall be held on a date designated by the Tribal
Business Council, which date shall be within a period of thirty
(30) days from the day heretofore specified.

In case of a tie vote for any position on the Tribal Business
Council in a general election, such that a qualified candidale for
such position is not. elected. a special runoff election shall be
held between the tied candidates. The candidate who receives
the higher number of votes in the special runoff election shall

.

-
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be déﬁlar,:d._elected to such position.

In case of a tie vote in a runoff election for any position on the
Tribal Business Council, a second runoff election shall be held
between the two (2) tied candidates for such position and the
candidate who secures the higher number of votes cast in the
second runoff election shall be declared elected to such
position. In the case of a tle vote in the second runoff election,
the two (2) tled candidates shall draw siraws in a special
lottery conducted by the tribal election board for the purpose of
determining which candidate shall be declared elected to the
position.

(A5 amended by Amencment XIL effective July 2. 1586.)

SEC. 3(b). A primary election shall be held for each vacant
position on the Tribal Business Council, which election shall be
held on the Tuesday next after the third Monday in September
In every even numbered year. In the event, however, that,
pursuant to the authority granted in Section 3(a) of this
Article, the Tribal Business Council should extend the date of
the general election beyond the Tuesday next after the first
Monday in November in a particular election year, the date on
which the primary election will be held in such year shall be
likewise extended for the same period as the general election
has been exiended.

[As amended by Amendment XIL effccive July 2. 1986.)

SEC 3(c). The twa (2) qualified candidates for each position on
the Tribal Business Council, for which an election is being held,
wha secure the highest number of votes in the primary election
shall stand for eléction in the ensuing general election. In the
event, however, that any one qualiffed candidate for a
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-particular position on the Tribal Business Council should
secure a majority of the votes cast for such position in the
primary election, such candidate shall be declared elected to
such position at the primary stage of the election and a general
election shall not be held for such position in that election year,

[As amended by Amendment XIL effective July 2 1986.]

SEC. 3(d). Notice of each primary and general election ta be held
in a respective election year shall be given by the Secretary of
the Tribal Business Council to each eligible voter of the Three
Affiliated Tribes at least thirty (3Q) days previous to the date
on which the primary election is to be held. which written
notice shall set forth the respective locations, dates, and times
of both the primary and general elections. In the event,
however, that the Secretary of the Tribal Business Council
should fail to give the requisite notice in a timely manner as

prescribed herein, the Secretary of the Interior. upon receipt of
a petition signed by at least ten (10) percent of the eligible

voters of the Three Affiliated Tribes, shall call such elections

and give at least twenty-five (25) days notice to each such

eligible voter, wherein are set forth the respective locations,

dates, and times of both the primary and general elections.

[As amended by Amendmem XIL effective July 2. 1986.)

SEC. 3(e). For the purpose of the 1986 Tribal Business Council
election, the respective terms of office of each of the incumbent
members of the Council shall expire upon the installation of
those persons duly elected in the 1986 Council election. Each
of the seven (7) positions on the Tribal Business Council shall
be elected, in the 1986 election. The three (3) segment
representatives elected to the Council In the 1986 election by
the first, second. and third highest proportionate percentage

Y -
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of votes cast in the respective segments and the person elected
to the Office of Chairman shall each serve a four (4)-year term
of office. each of which shall expire in 1980 upon the election
and installation of the successors to such position, unless any
such Council member is unable to serve throughout such term
as provided for in Article V, Section 1. In the event that two (2)
segment representatives elected to the Council should secure
the same third highest proportionate percentage of votes,
such tied Council members shall draw straws in a special
lottery conducted by the tribal election board for the purpose of
determining which of such members shall serve a four (4)-year
termn. The remaining three (3) segment representatives elected
to the Council shall each serve a two (2)-year term, each of
which shall expire in 1988 upon the election and Installation of
the successors to such positions, unless any such Council
member is unable to serve throughowut such term, as provided

for in Article V, Section 1.

In the 1988 Tribal Business Council election and in the Council
elections held every second year thereafter, three (3) segment
representatives shall be elected to the Council, each of whem

shall serve a four (4)-year term. The term of office of the

Chairman of the Council shall expire in 1990, upon the
election and installation of the successor to such office, and
every four (4) years thereafter. The duly elected, Council
member shall serve for the respective specified terms of office,
each of which term shall commence upon the installation of
the elected Council member pursuant to Article I, Section 4 of
the Bylaws of the Three Affiliated Tribes and shall expire upon
the installationn 6f the successor to such Council position,
unless such Council member {s unable to serve throughaout
such term, as provided for in Article V, Section 1.

—15—
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‘|Section XMe) added by Amendment X, effeciive July 2, 1986.)

SEC. 4. Special elections may be called by a two-thirds vote of
the Tribal Business Council in favor of such special election, or
by a petition signed by at least 10 percent of the qualified
voters of each community as provided in Article VIIIL.

" SEC. 5. All elections shall be held under the supervision of the
Tribal Business Council or an election board appointed by that
Council, and the Tribal Business Council or the election board
appointed by it, shall make rules and regulations governing all
elections, and shall designate the polling places and the
election officers.

SEC. 6. In the first election after the adoption of this
Amendment. any qualified voter of the Three Affiliated Tribes
of the Fort Berthold Reservation who is a bona fide resident of
one of the segments described herein may becorme a candidate
to represent said segment on the Tribal Business Council by
filing a notice of his candidacy with the Secretary of the Tribal
Business Council at least fifteen (15) days before the election
in which he is to be a candidate. In all succeeding elections. a
qualified voter to be eligible to become a candidate must have
resided in the segment he proposes ta represent for a period of
at least six (6) months next preceding the date of the election.
At least ten (10) days before the election, the Secretary of the
Tribal Business Council shall post the names of all candidates
in each voting community. In the event that any community
has na qualified candidate. as provided herein., such
community may nominate one or more candidates by petition,
signed by at least ten (10) qualified voters of such community.

(As amezced by Amendment No. I effective Ociober 16, 19%6.)

N [, p—
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Any qualified voter of the Three Affiliated Tribes of the Fort
Berthold Reservation who is a bona fide resident of one of the
segments described herein may become a candldate for the ;
office of Tribal Chairman by filing a notice of candidacy with the i
Secretary of the Tribal Business Council at least fiReen (15) :
days before the election in which he is to be a candidate,

[New paragraph added 1o Sccv:t‘!; § by Amendment No. LI, cffective Scptember 10, 1974} i

HISTORICAL NOTE
The initial Anicle IV of the Indian Reorganization Act Constitution approved by the
Secreuary of the Imerior, Hareld L. Iekes, on June 29, 1936, reads as follows:

SECTION 1. All elecrions shall be by secrer ballot,
SEC 2. Any member of the Three Affiliaied Tribes of the Fort Berthoid

Rescrvotion, who U1 cighicen (21) years of oge or ovee, shall be cenutled L0
vaie o1 any clection ar which he aor she oppears at the polls In his or Aer
community during official voring hours on election day.

SEC., 3, Tae regular cleciion of a Tribal Business Council shall be held ox the
Jirst Tuescay of Sepiember in cven numdered years. beginning with 1938,
SEC. 4. Special clections may be cailed by a rwo-thirds voie of the Tridal
Businesy Council in favor of suck special clection. or by & petition signed by
ot least 10 percen: of the qualified voiers of esch cémmunity as provided is
Article VIIL

SEC, 5. All ¢leciions skall be held under the supervision of the Tribal
Business Council or an eleciion bocrd appointed by that Couwncil. oad the
Tsibal Buziness Councal or 1he cleciion board appoinied by i1, shall maie
tules and regulations governing all clections. ond shell designose the poiliag
ploces and 1he eleciiom officers.

SEC. 6. Any qualified voier of the Three Affillated Tribes of the Font
Berthald Reservaiion who Uy 21 yeary of age or over, may become a candidaie
Jor -the Tribal Busine:s Council by fikiag a noiice of hit candidacy witk the
Secrewary of the Tribal Business Ceuncil o1 least [fifteen (15) days before ihe
clection in which ke is ta be @ condidoie. Al least ten (10) days before (he
election, the Secresary of the Tribal Business Council shall post the nrames of
oll ¢candidazes in coch voiing community, In the evenl thal any community hay
no quolified cancidaie, oi provided hereir, such community may aeminote
oac or more candidotés by perition, tigned by at leoyt tzx (10) qualified
voters of iuch commuaniry.

LY “*

1956, Amendmesy | approved by Secretary of the Interior Fied A. Seaten on October 16,

1986 reads 3 fallows:
Anicle 1V - NOMINATIONS AND ELECTIONS - Sections 2, 3 and 6 of the

" -




. SEP-10-2007 MON 03:22 PH FAX KO, P. 05

- THREE AFFILIATED TRIBES

conglistion shall be imended to read as fellows:

Sec gl Any member of the Three Affilicled Tribes of the Fort Berthold
Reservoiion, who i3 2] years of age or over, shall be entitled to voue o1 any

eleziion,

Sez b)Y Abrentee beollorx will be furaished 10 any enrolled nowresident
member of the (ribes wpom requess 10 1he tribal secreiary made 10 days
before 1he eiection. The ballot must de rerwrned W ond reach the iridal
secretary on or before the dase of the election in order that If may be

coualed.

Sez Ma), Not less than 20 days nor more than 30 days afier the date on which
this amencdmens becomes effective an clection shall be held. Ar 1oid elecrion
tepresentatives 1o the Tribal Business Council [from the segmenty o3
described herein 2hall be clecied 10 serve uniil Sepiember 1938. Thereafier,
the regular election of & Tribal Business Council sholl be held on the [furst

Tuesday of Sepiember in even numbered years,

See . 3rb). Nouce of regular elections shall be given by the secreiary of ihe
Tribal Buziress Council who shall give 1o all enrolled members of the wibe
JO doys notice of the sime and place of the regular clection. In the event e
wribal secre:ary shall fail 10 give the appropriase notice, or in case @ regxlar
clecilon has not been held. the Secreiory of the Imerior, upon the recept of &
petition sigred by at least 30 percent of the odult members of the ribe, shall

call such election aad give 25 doys nctice. seiling the tme ond ploce.

See. 6. In 1he [first clecrion qfier 1he adoplion of iAis amendnext sxy
qualified voier of the Three Affiliated Tribes of the Fort Berthold
Reserveiion who is @ bone [ide resident of one of the segments descrided
herein mey become a candidare 1w represenl soid seymeml on the Treibal
Buiincss Council by filing @ notice of his condidacy with the Secreiory of the
Tribal Business Councii ar least 18 doys before the clection in which ke s W
be ¢ candidate. In oll succeeding elections a qualified vour 10 be «llgidle to
become o candidote must kave resided In (he legmeat he proposes leo
represens for @ period of at leasy 1ix months next preceding the dote of the
¢lection. Al least 10 doys before the eleciion. the.Secretary of the Tribel
Business Council shell rost the names of all condidates in coch verixg
cemmuniry. In the event that cay communiry bas no qualified condidae, as
provided herein, suck communily may nominale one ot mor¢ candidaies by
pelition. signed by ot least 10 qualified voiers of such communiry.

1974. Amesdment 11 approved by Acting Deputy Commissioner of Indian Affairs
Raymond V. Butler on Oclober 21, 1974 declaring the amendment to b cffective on

Seplember 10, 1974 reads as follows:
Section 3(2) of Anicle 1V, NOMINATIONS AND ELECTIONS, shall be amended

— 8
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o read at {oNows:

Sec 3a) The regular electian 1o fill all vocancies oa the Tribal Business
Counctl shell be held om the (hird Tuesdsy of September in evem numbered
yeers. or, in the ¢vent the eléection cannot be held on jaid date. on o dawe
designozed by the Tribal Buliness Council which shall be withia thirty (30)

dayy of 1he daie herciofore specified.

Al the September, 1974 clection the five (S) candidotes elected recelving the
Aighest aumder of votes and the ruccessful candidate for cheirman shall
ierve four-year terms. or until their JSuccessors ore duly c“elecied and

{astalled.

Ia cases of a tie berween clecied condidates, thase Hed condidetes shaoll drow
sraws (n o special lotlery conducted by ihe widal clection board 1o
desermine which c¢lecred candidale shall serve a four-year ierm. The
“temaining five (3) candidaies elected (o the Tribal Business Council shall
lerve Iwoeyear lerms, Thereafier. [five (S5) represemanives shall be elected
overy secand year 1o scrve four<yeor ierms. The term of office for chalrmax
ihall expire in 1978 and cvery fowr {(4) years thereaftee. In each insiance,
ihe above officials sholl serve for the :pecified term or until their
luccessors are duly elected and insiolled. unless earlier removed from

office.

Is ¢case of a tle vore for any position or the Tribal Buniness Council mwch that
e qualified represensative, or represcalalives. [from | ihat  particular
degment Is. or are, not ¢lecied, @ ipecial rua-cff election shaoll be held
berween 1he tied candldates for that position oa the Tribal Butiness Councl,
it which all qualified voling members of the Three Afliliated Trides shall be
¢elizidle 10 vote, The condidaie or condidoles receiving the Nighest aumder of
vous in the special run-off election sholl. in order of vore. be declared
cleced w0 [fill the vacaar position or positicns on the Tridal Business

Couacil.

Ix the cose of a tic voie in Dwa (2) consecutive special run-off elections held
berween the jame tiec candidates for a porticular pozition oa the Tridal
Business Council, rthose candidates shall draw suwews in & special lottery
conducted by 1he tridal clection boord 1o delerminé whick candidaie shall
Jil the position on the Trikal Business Council.

Seaion 6 of Anicle 1V, NOMINATIONS AND ELECTIONS, shail be ameaded by
ddding @ it the following paragraph:

Asy qualified vam‘:‘o/'lhc Three Affilicted Tribes of the Fort Berthold
Ruervation who is o beaa fide rerident of one of the segments described
keteia may become a candidate for the office of uibal chairman by filing @
aohce of cordidacy with the Secretary of the Tribal Business Council af least

.

P.

06




~ SEP-10-2007 HON 03:22 PH FAX NO.

THREE AFFILIATED TRIBES

[ileen (15 savs before the election in which he is 10 be a candidare.

1974, Amendmest [V approved by Aciisg Deputy Commissioner of Iadias Affairs
Raymeed V. Buler on October 21. 1974 declaring the amendmest to be effeclive on

Sepiember 10, 1974 reads as follows:

AMENDMENT IV
Section 2{3) of Astcle IV, NOMINATIONS AND ELECTIONS, s!:a.ll be amended

10 resd 3 follows:

Sze. 22 Any member of the Three Affilicted Tribes of the Fort Bershold A
Reservazon, who Is cighieen (18) years of age or over. shall be eligible to
vote ot any Iribal clection.

B T e—

ARTICLE V- VACANCIES AND REMOVAL FROM OFFICE

SECTION 1. If a Council member or officer shall die, resign, or
be permanently remaoved {rom the Reservation, or be removed
from office for cause, the Council shall have full authority to
appoint a qualified Tribal member from the segment where the
vacancy occurs to serve the unexpired term of sald member or

office.

However, in case the Chairman's position becomes vacant due
to the Chairman's death. resignation, permanent removal
from the Reservation or removal from office for cause, the
unexpired term of the Chairman shall be filled by a member of
the Council: selected by a majority vote of the Council. In that
instance, the Council shall promptly appoint, as herein
provided, to fill the vacancy created by a Council member
assurning the Chairrnan's position.

SEC. 2. The Tribal.Business Council may remove a member for
cause by five {5) or more members voting for such removal, but
before any vote is taken on the matter, such member shall be
given an opportunity to answer any and all charges at a

e Tl e
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designaied meeting of the Council, and the decision of the
Tribal Business Council shall be final as to the removal or
retention of such member.

SEC. 3. The Tribal Business Council shall, within one (1) year of
the date of approval of this Section. enact an cordinance setting
forth what constitutes cause for the removal of a Council

member pursuant to Section 2 of this Article.

HISTORICAL NOTE
The initiad Anicle V of the Indian Reorganization Act Cobstitution approved by the
Secrrrary of the Ingerior, Hareld L. Jckes on June 29. 1936, rcads as follows

ARTICLE Y — VACANCIES AND REMOVAL FROM OFFICE

SECTION 1. If a council member shall die, resign. permancnily remove from
the reservation. or be removed for cowse, the Council shall deciare such
position vezans and shall elect to fill the urexpired term from a lUst of names
recommenéed by a petiion sigaed by a maojority of the voters of e
communiry in whick the vocancy occwrs, and provided ihat the peraon elecied
or appointed by the Tribal Business Council to fill the unespired iterm :hall
be a resicent of the communiry iR which the vaconcy occurred, and otherwl
¢eligidle for the office.

SEC, The Tridal Businesy Ceuncil may expel @ member for cause by seven of
mare mexbers votiag for suchk expulsion, buz before any vole is laken oa e
maiier., tuca memder shall be given an opporiunity to aaswer any and ell
charges at a designoted meeling of the Courcil. ard 1he decision of the Tribal
Business Couacil shall be final as to expulsion or reienton of such member.

Amendments:
Secios ‘1 was amended by Amendment No. 111, cffectve Sepiember 10, 1974, as it

preszntly appeurs sbave,
Scaions 2 and 3 of Anicle V were amended 25 shown ibove by Ameadment DX effective

Iay 2, 1986,
ARTICLE VY- POWERS

SECTION 1. The Three Affiliated Tribes of the Fort Berthold
Reservation, acting through their Tribal Business Council,
shall have the powers granted by this Article; but any power

. -
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exercised through that Council shall be subject to a popular
referendumn as provided by this Constitution.

SEC. 2. The exercise of the powers granted by this Constitution
is subject to any Umitations imposed by the statutes of the
United States or by this Constitution and Bylaws.

SEC. 3. The people of the Fort Berthold Reservation hereby
grant to the Tribal Business Council of the Three Affiliated
Tribes all necessary sovereign authority — legislative and
judicial — for the purpose of exercising the jurisdiction granted
by the People in Article I of this Constitution. Further, the
People hereby authorize the Tribal Business Council to
delegate to the Tribal Court such judicial power and authority
as may be necessary to realize the jurisdiction granted by the

People in Article I of this Constitution.

SEC. 3(a). To present and prosecute any claims or demands of
the Three Affiliated Tribes, and to assist members of the Tribes
in presenting their claims or grievances before any court or
agency of government. and to employ legal counsel. the choice
of counsel dnd fixing of fees to be subject to the approval of the

Secretary of the Interior.

SEC 3(b). The People of the Three Affiliated Tribes, in order ta
achieve a responsible and wise administration of this
savereignty delegated by this Constitution to the Tribal
Business Council., hereby specifically grant to the Tribal Court
the authority {o enforce the provisions of the Indian Civil
Rights Act, 25 1J.S.C. 1301, et seq., including the award of
injunctive relief only against the Tribal Business Council if it is
determined through an adjudication that the Tribal Business

- .
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Council has in a specific instance violated that Act.

SEC. 4. Any resclution or ordinance which, by the express
requirements of federal law, {s subject to the approval of the
Secretary of the Interior, shall be presented to him, and he
shall, within ten (10) days thereafter, approve or disapprove

the same.

[Anticle VI - Powers.. Sections 1 througk 4 amended by Amendmemt No. VI, eifective
March 1), 15%8S.}

SEC. 5. The Tribal Business Council shall have the following
powers. the exercise of which shall be subject to popular
referendum as hereinafter provided in this Constitution.

(a) To manage all economic affairs and enterprises of the Three
Affiliated Tribes of the Fort Berthold Reservation in accordance
with the terrns of a charter to be issued to them by the

Secretary of the Interior.

(b) To create and maintain a Tribal Business Council fund by
accepting grants or donations from any person, State, or the
United States, or by income {rom the Tribal enterprises, or by
levying assessments of not less than 10 cents and not to
exceed $1 per vear per capita on the qualified voters of the
Three Affiliated Tribes, and to require the performance of labor
in lieu thereof, provided the payment of such per capita levy
shall be-made before any person shall vote in any election held
. more than 6 months after the date of said levy.

RN v

(c) To administer any funds or property within the exclusive
control of the Tribes to make expenditures from available Tribal
funds for public purposes of the Tribes, including salaries or

—_
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other remuneration of Tribal officials or employees. Such
salaries or remuneration shall be paid only for services
actually rendered. All expenditures from the Tribal Business
Council fund shall be by resclution duly passed by the Council
to such effect, and the amounts so paid shall be matters of
public recard at all imes.

(d) To negotiate with the Federal, State and local governments
on behalf of the Tribes, and to advise and consult with the
representatives of the Interior Department on all activities of
that Department that may affect the Fort Berthold
Reservation.

(e) [Suickes by Ameadment No. ll. effecive December 22, 1961.)

(f) To advise the Secretary of the Interior with regard to all
appropriation estimates or Federal projects for the benefit of
the Three Affillated Tribes prior to the submission of such
estimates or projects to the Bureau of the Budget and to

Congress.

(g) To purchase land of members of the organization under
condemnation proceedings in courts of competent jurisdiction.

(h) To regulate the inheritance of real and personal property,
other than allotted lands, within the tertitory of their
Jurisdiction.

(i) To make assignments and leases of Tribal lands, and
otherwise to manage Tribal lands, interests in Tribai lands,
and property upon such lands, in conformity with Article IX of
this Constitution.

24—
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() To protect and preserve the property, wildlife, and natural
resources of the Tribes; to regulate hunting and fishing on all
lands within the jurisdiction of the Tribes: and to cultivate and
preserve native arts, crafts, culture, ceremonies and traditions.

. HISTORICAL NOTE '
Anigle VI - Powers, Section § () was amended by Amendmemt VUL effective Mah 13,

1985, The prior subsection (§) reads as follows:

{j) To ptoiest aad preserve the propervy, wildlife, and naturel resowrces of the
wikes: 1o regulale huating and [firhing on tribal laads; and to culiivaie and
preserve nciive art. crofes. cullure. ceremonials, ¢nd iraditlons.

(k) To make recommendations to the Superintendent of the
Fort Berthold Agency, the Commissioner of Indian Affairs, or
the Secretary of the Interior, concerning the appointment and
removal of employees assigned to duty of the Fort Berthold

Reservation.

(1) To adopt resolutions regulating the procedure of the Tribal
Business Council and other Tribal agencies and Tribal officials

of the Reservation.

SEC. 6. Likewise subject to popular referendum, the Tribal
Business Council may exercise such further powers as may In
the future be delegated to the Three Affiliated Tribes of the Fort
Berthold Reservation by the Secretary of the Interior or by any
other duly authorized official or agency of government.

SEC. 7. Any rights and powers heretofore vested in the Three
Affiliated Tribes of the Fort Berthold Reservation, but not
expressly referred to in this Constitution, shall not be
abridged by this Article, but may be exercised by the people of

25
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the Fort Berthold Reservation through the adoption of
appropriate Bylaws and Constitutional amendments.

HISTORICAL NOTE

The initial subsecion (2) of Amicle VI of the Indias Reorganization Act Comsitution
approved by the Seqyuiary of the Interior, Rarold L. Ickes, om June 29, 1935, which was
suicken by amendment [ on December 23, 1961, reads s (ollows:

(¢) Ta approve or veto any lale, disposition. lease, or encumbrance ¢f iribal
lands, interess in lands or olher iribal aisers, which may be cushorited or
executed by any ocuthorized official or agency of the Gavernmens. provided
that no wibal lands shall ¢ver be 30ld or encumbered. leased for ¢ period
exceeding 5 jyears. except that mincral lands may be leosed by the Tribal
Business Council for such longer periods ax moy be provided by law.

(NC ARTICLE VID)

ARTICLE VI REFERENDUM

Upon a petition signed by at least 10 percent of the qualified
voters of each community, demanding a referendum on any
proposed or enacted ordinance or resolution of the Tribai
Business Council, the Council shall call an election and the
vote of a majority of the qualified voters voting in such
referendum shall be binding upon the Tribal Business Council,
provided that at least 30 percent of the eligible voters shall vote
in such referendum.

ARTICLE IX-LAND

SECTION 1. The Tribal Business Council shall have authority
to manage and lease or otherwise deal with Tribal lands and
resources in accordance with law and to prevent the sale,
disposition, lease or encumbrance of Tribal lands, Interest in
lands, or other Tribal assets.

T
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SEC. 2. Tribal lands, The unallotted lands of the Fort Berthold
Indian Reservation and all lands which may hereafter be
acquired by the Three Affiliated Tribes or by the United States
in trust for the Three Affillated Tribes, shall be held as Tribal
lands and no part of such lands shall be mortgaged, sold, or
ceded, except as permitted by law and then only with the
consent and approval of the Secretary of the Interior. Tribal
land shall nat be allotted to individual Indians but may be

assigned to members of the Three Affillated Tribes. or leased.
or otherwise used by the Tribes as hereinafter provided.

SEC.3. Leasing of Tribal land — (a) Tribal land may be leased by
the Tribal Business Council, with the approval of the Secretary
of the Interior. for such periods as permitted by law. (b}
Grazing permits covering Tribal lands may be issued by the
Tribal Business Council., with the approval of the Secretary of
the Interior, for such periods of time as permitted by law.

SEC. 4, Assignments of Tribal Land — (a) The Tribal Business
Council may by ordinance, approved by the Secretary of the
Interior, provide for granting and tenure of assignments of
Tribal land to members of the Tribes. (b} Any member of the
Tribes who owns an allotment or any share of heirship land or
patent-In-fee Jand may voluntarily transfer his interest in
such land to the Tribes in exchange for an assignment to the
same land or for other land of a proportionate share in other
Tribal assets.

SEC. 5. Use of Unassigned Tribal Land — Tribal land which is
not leased or assigned. including Tribal timber lands, shall be

managed by the Tribal Business Council subject to the
- -
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approval of the Secretary of the Interior, for the benefit of the
members of the Tribes.

SEC. 6. Acquisition of Land by Tribe — The Tribal Business
Council of the Three Affillated Tribes is hereby authorized and
empowered to acquire by purchase, exchange of Tribal land,
relinquishment, or otherwise any lands or interests in land for
and on behalf of the Three Affiliated Tribes under such terms
as may be agreed upon provided the acquisition is approved by
the Secretary of the Interior.

HISTORICAL NOTE
Article 1X = LAND was amended ia its entize:ty by Amendment Ne. L effective December
22, 1961. The initial Anicle IX of the Indizn Reorganizarion Act Coastitudon approved by
the Seccewry of the Imerior, Harold L. Jckes, o= June 29, 1936, reads as follows:

ARTICLE [X ~— [AND

SECTION I. Allotred lands, Iacluding heirship lands, within the Font
Berthold Reservanoa shall continue o be held as heretofors by thelr preseat
owacry, 11 i3 recognized (Kot uader exitiing lows quck loads may be¢
inheriied dy the Reirs of (he present owncr, whether or not they ore members
of the Three Affiliated Tribes. Litewise ir is recogmized 1hot under exisrng
laws the Secretary of the lnierior may. iz his discretion, remove restrictions
upon such lond. spon opplication by the Indian owaer, whereupon the lond
will become subject w Siate 1a3es and may be morigoged or sold. The right of
the individual Indian to hald or part witk his load, as under exisiing low.
shall not be abrogared by anything contained ix this Comstinuion, but the
owser of restricted lond, may with the opproval of the Secretary of the
Inserior, voluniarily convey his land o the Three Alfiliated Tribes either in
exxhange Jor a moncy payment or in c¢ichange for an assigament covering the
same land, as hercinafter provided.

SEC.2. The unolloied lands of the Forr Berthold Reservation and oll lands'
which may heresier be ocquired by ihe Three Affiliated Tribes or by the
United Sioies i trust for the Three Alfiliased Tribes. shall be held as tribal
lands, and no part, o/‘ Juch land shall be morigaged. sold or ceded. Tribal
loads shall not be “allotted 1o iadividual Indians but may be¢ assigned 1o
members of the Three Affiliated Tribes, or leased, or octherwise wed by the
Tiides, as hereinefier provided,

SEC, 3. In the leasing of tribol lands or 1he graaling of proring permils,

—28—
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Deponimenial grazing regulations shall be odserved and ao leass er permis
shall be granied ta a monmemder unless 1 hall gppear thol a0 Iadisn
cooperative asyeciation or individugl member of the Three Affillated Trides
ls able and willing 1o use the land aad pay a reasoncble fee for suck use.

SEC. 4. In any 1tandard assignment of iribal laads whick are raw owaed by
the mibe or whick may be hcreafier pwchosed Jfor the wibe by the Uaited
Stares. or puwrchased by the tribe ow of (ridal fuads, preference shall be
given, flest. to members of the iribe who have deen borm since the cllotment
of lond on the Fort Berihold Reservation and who Aave recched legol oge and
desire to esipblish a home bt have no lond or Interesis 3in land; end second.
10 Meads of femilies whick have no ollotied londs or Interesis In allotted
lands but shall have adready received assigaments comsisting of less tham oa
¢conomic uxit of agricultural land or other lond or inierests in load of equal
value. Such ccomomic unit shall be delermined [from iime 1o lime by the
Tribal Business Council. No ailoried member of the wribe who may Aeregfier
have the reswriciions upom his land removed ond whoze land may thereafier
be alienoted shall de enditled to rececive an asyignment of land as @ landless
ladion.

The Tribal Business Council may { [t lees fil, charge a reasonable [fee
based upon the value of the land a1 the time of oppraval of oa assignment

made under 1his secrioa.
Astignmernis made under this seciisa shall be Jer the primary purpose of

es1oblisking homes for lardless Indians, and shall be known a3 "Siendard™
g3sigament. '

SEC. S, If any membder of the uibe holding a standard axzignmens of laad
thall, for a petiod of two (2) years, fail 10 wse the lond 50 ossigned or sholl
wre suck land for any urlawful pwpose his assigament’ may be conceled by
the Tridel Businesy Council oficr due notice and am opportunity 10 be Aecrd.
and 1he said land may be aisigned in occordance witk he provizions of
ieslion 4 of thiy Article.

Upon ihe death of anmy Indian holding a “standard™ assigament My Aeirs or
other iadividuals designated by him, by will or writien request, shall have @
preference in (he reassignment of the land, provided such pértons are
memders of the Taree Alfiliared Trides whe would be eligible 10 receive
“s1gadard™ assigrments.

SEC. 6. Assignments wunder 1his section shall be knows as “exchenge®
ossignments. Any member of the 1ribe who awnas an ollotmeni or any share of
heirship lard ar poicni-in-fea land may voluatarily ransfer his (nterest ia
suck lond lo ike wibe in exckaage for an assignment lo the same land or
other land of equal value. If the assignee prefers. he may receive. In lex of a
specific tract of Mrd.” a proporiicnate share in a larger grazing unil

SEC. 7. *Exchoage™ assignmenis may be used by the orvignee or leased by him
lo ladian cooperoiive associations, to individsal memders of the iribe. ot §f
no irdividusl Indian or Indian cooperative association i able oad williag fo
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remt ihe lend ai @ reasenable fee. tuch ossigamenty may be leased o mou-
Indians, in the some manner as allotted lands.

SEC. 8. Upon the deatkh of the holder of any exchonge ausigament. suchk land
shall be reassigned by the Tribal Busincss Couacil to his heir: or dovisees
subject to the followiny condifions:

(a) Such laads may rot de reassigned 1o any heir or devisee wha 5 aot @
member of the Three Afillated Trides, cxcept that a life cssignment may be
made 1o the surviving widower, widew, or child of e holder of ruck
assigament.

(b) Such londs mayas acl be reassigned 1o eny heir or devitee who glresdy
holds more tham 320 acres of groding lond, or ciher land or Inieresis ix land
of equal value. cither mnder allotment or under assignment

(e} Such land may not be subdivided omong heirs or devisees inte urils too
wmall for convenigmt management. No area of grazing land shall be suddivided
ine xnils smailer thas one hundred and (160) sixsy acres, oad no arcg of
irvigated load skall be subdivided iato unity smaller thor forsy (40) ocres
arcept thes land used for buildings or other improvemems may be divided o
uit e coavenience of the pariies. Where it is Impossible 1o divide the lond
properly emong the eligidle heirs or devisces, the Tribal Business Council |

shall Lisuz to such heirs or deviseces grazing permits or inicresnts In tridal

lands of the same value ar the asyignmenis of the decedent.
{d) Il there are no cligible heirs or devisees of the decedent, ihe land shall

be eligidle for reassignment in accordance with the provisions of section 4 of
IAis  Article.

SEC. 9. Improvemenis of any charocier made upon assigaed londs may be
begqueathed 1o and inherited by members of the Three Alfiliated Trides

uader such regulaiiony as the Tribal Business Council shall provide. No
permenent Improvements ghall be removed without ithe comsent of (Ae

Council.

SEC. 10. Asgsignments may be exchanged berween membders of the Three
Alfilicied Tribes by common conteatl in suck monner as the Tribal Council

thall designase.

SEC. 1) Tribal land which is not leased or assigned, including ieibal limber
reserves, hall be managed by the Tiidal Business Council for the bemefit of
membery of the entire tribe, and any caik income derived from suck land

shall eccrue 1o the benefit of the iribe a3 a whale.

SEC. 12. Trsibal funds in ihe United Siates Tressury may be wied, witk the
corsent of the Sccreiary of the lnterior, to acquire lond, under the following

condiliony: ‘
{a) Load within the* Foit Berihold Reservction or odjoceas 1o the boundaries

thereof. cxcepring allotments not in heirship siaius, may be purchosed by or

Jor the Three Affilioied Tribes.
(b) Land owned by any member of the (ribe who desires 1o leave the

-
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reservalion }embacnt!y may be purchajed by the (ribe uader suck iermy a3
may be agreed upon. v

SEC. 13. Applicorions for assignmenays shall be [filed with the Sccreiary of the
Tribal Business Council, and shail be in writing seiting [orth the name of the
persen or persons applying Jor the land ond as cccurale @ descriprion of the
land desired as 1he circumsiances will permit. Novices of sll applicadons
received by the Sccrciary shall be posed by him In the agency office ond ba
ot least three conspicwous places In ihe district (8 which the lond s locased
Jor not less than 20 doys before action it tcken by the Council. Axy wmember
“ of the tribe wishing 10 oppose the groming of am assignmens shall do 50 s
writing, setiing forth his objecdons to be filed with the Secretary of ihe
Trival Buwsiress Council, ond may, i he 10 desires, cppear before ihe Tridal
Business Council o presemt evidence.. The Secretory of the Tribal Busisess
Council shall furnish the Superinmiendeat or other officer in charge of the
agency @ complete record of oll aciions isken by the Tribal Business Council
oa appiications for essignmemis of load ond o complete recard of ariigamens
1hall be kept in the ageacy office ond shall be cpem for inspectios by
members of the (ribe. Forms for assfgnments shall be prepured by the Tribal
Buwinesy Council, subjects 10 dpproval by the Sccretary of the Interior.

ARTICLE X-AMENDMENTS

This Constitution and Bylaws may be amended by a majority
vote of the qualified voters of the Tribes vating at an election
called for that purpose by the Secretary of the Interor,

provided that at least thirty (30) percent of those entitled to
voie shall vote in such election; but no amendment shall

become effective until it shall have been approved by the
Secretary of the Interor. It shall be the duty of the Secretary of
the Interior to call an election on any proposed amendment
when requested by a two-thirds (2/3) vote of the Tribal Council,
or upon presentation of a petition signed by one-third (1/3) of
the qualified voters. = |
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BYLAWS

ARTICLE 1. DUTIES OF
OFFICERS

SECTION 1. The Chairman of the Tribal Business Council shall
preside at all meetings of the Council and direct the work of its
officers. He shall appoint, subject to the approval of the counctl,
such standing committees and special committees and other
officers as the business of the tribe may require.

In the absence of the chairman from any regular council
meeting or any special meeting regularly called, the vice-
chairman shall preside in his place, and he shall have all the
privileges, duties, and responsibilities of the Chairman in his

absence.

SEC. 2. The Secretary of the Tribal Business Council shall
conduct all correspondence of the Council, shall keep all
records. minutes of meetings, and an accwate roll of members
by communities. He shall recejve all petitions, applications and
other papers and prepare them for the action of the Council.
He shall promptly submit a copy of the minutes of each
Council meeting to the Superintendent of the Agency. He shall
perform such other clerical duties relating to the business of

the Council as it may direct.

SEC. 3. The Treasurer of the Tribal Business Council shall
accept. receipt for, keep, .and safeguard all funds In the custody
of the Council, whether they be Tribal funds or special funds
for which the Council Is acting as trustee or custodian. He shall

-

P,

04

BTN A A




SEP-10-2007 MON 03:31 PM FAX NO P. 05

INDIAN REORGANIZATION ACT CONSTITUTION

deposit all such funds in a bank or elsewhere as directed by the |
Council and shall make and keep a faithful record of such |
funds, and shall report on all receipts and expenditures and |
the amount and nature of all funids in his possession or :
custody to the Council at regular meetings and at such other

times as requested by the Council, his reports to be in writing j
and matters of record. He shall not expend or otherwise
disburse any funds in his possession aor in the possession or
custody of the Tribal Business Council except when he is
authorized to da so by resclution duly passed by the Council.
All checks shall be signed by the Treasurer and shall be
countersigned by the Chairman of the Tribal Business
Council, and all checks issued prior to July 1, 1840, shall be
appraoved by the Superintendent of the Reservation.

The books and records of the Treasurer shall be audited at
least once each year by a competent auditor employed by the
Council, and at such other times as the Council or the
Commissioner of Indian Affairs may direct. The Treasurer
shall be required to be under a surety bond satisfactory to the }
Council and to the Commissioner of Indian Affairs.

SEC. 4. The Tribal Business Council, or an election board |
appointed by it, shall certify to the election of the duly elected
Council members within 3 days after the election, and the |
newly elected Councilmen who have been certified shall be
insialied 2t the first meeting of the Tribal Business Council
thereafter, upon subscribing to the oath of office as follows: "I
do solemnly swear that | will support and defend the
Constitution of the' United States and the Constitution and
Bylaws of the Three Affillated Tribes of the Fort Berthold
Reservation, and will faithfully and impartially discharge the

—33 —
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duties of Councilman to the best of my ability.

SEC. 5. The duties of all-appointed committees and officers
shall be clearly defined by resolution of the Council at the time
of their appointment. and such committees and officers shall
report from time to time as required by the Council, and their
activitles and decisions shaﬂ be subject to review by the Council

at any time.

ARTICLE I1-SALARIES

The Tribal Business Council may prescribe such salaries for
Council members and Tribal officers appointed by the Council
as it deems advisable, from such funds as may be available, -
provided that no compensation shall be paid to any Tribal
officer out of any Tribal funds except by resolution duly passed
and approved by the Council. and subject to popular
referendum the same as other powers of the Council, and
further provided that no compensation shall be paid to any
Tribal officer out of Tribal funds under the conirol of the
Federal Government except upon a resolution stating the
amount of the compensation and the nature of the services
rendered, and sajd resolution shall be of no effect until

approved by the Secretary of the Interior.

ARTICLE Il - MEETING OF COUNCIL

SECTION 1. The regular meetings of the Tribal Business
Council shall be held at such place as may be designated by the
Tribal Business Council, on the second Thursday of each

month.
s
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SEC, 2. Special meetings may be called by the Chairman or by
any three Councilmen who-shall notify all members of the
Council at least twenty-four (24) hours before the time of
convening such meeting unless a majority of the Council
approves a shorter call in an emergency.

" SEC. 3. Five (5) members shall constitute a legal quorum of the
Tribal Business Councﬂ

SEC. 4. In the absence of the Chairman and Vice Chairman, if a
quorum is otherwise present, the Secretary shall act as
Chairman unti] a temporary Chairman is selected.

SEC. 5. At the first meeting of a newly elected Tribal Business
Council, it shall establish by resclution a regular order of
business such as: Roll call, reading of minutes of previous
meeting, report of Treasurer, report of committecs unfinished

business, new business, etc.

RISTORICAL NOTE
The initial Anicle 11 of e Irndian Reorgazization Acy Copsmirution approved by the
Secrelary of the Isierior, Harold L. Ickes, oo Jupe 29, 1936 reads s follows:

ARTICLE lJ] — MEETING OF COUNCIL

SECTION 1. The regular meetings of ihe Tribal Business Council shall be held
at Elbowoods, N. Dak., on the second Thursday of eoch month.

SEC. 2. Special meetings may be called by 1he Chairman er by any thres
councilmen wha shall noiify cll memders of the council at leasy rweniy-four
(279) hours before the time of convening such mecring unless @ majority of Ae
touncil opprove a shorier call in an emergency.

SEC. 3. Scven members shall constituie a legal quorum of the Teibal Burinesy
Council.

SEC. 4. ln the absence of ihe Chairman and Vice Choirman if a quorum is
otherwise present, 1he “Secreiary shall act a3 chairman uniil 8 lemporary

chairman ir sclected.
SEC. 5. At the [irst mecting of o newly clected Tiibal Business Council, it

o 3 e
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shall esiablish by reselution a regular order of business suck as: Roll coil,
reeding of minwes of previous meeting, repors of Treasurer, repart of
commiilces. uafinished bulincss, new businesy, ¢Ic.

AMENDMENTS:

SECTION 1 was amepded by Amendmemt V, effective September 10, 1974, 10 resd as it
Ippears above.

SECTION 3 wis amended by Amendment IX, effecrive July 4 1986, 10 read a3 it appears
above, ‘

ARTICLE 1V. ADOPTION OF CONSTITUTION AND BYLAWS

This Constitution and attached Bylaws, when adopted by a
majority of the qualified voters of the Arickara, Gros Ventres,
and Mandan Tribes of the Fort Berthold Reservation, voting at
a special election called by the Secretary of the Interior, in
which at least 30 percent of those qualified shall vote, shall be
submitted to the Secretary of the Interor for his approval, and

shall be in effect from the date of his approval.

CERTIFICATION OF ADOFTION

Pursuant to an order, approved March 11, 1936, by the
Searetary of the Interior, the attached Constitution and Bylaws
was submitted for ratification to members of the Arickara, Gros
Ventres, and Mandan Tribes of the Fort Berthold Resesvation
and was on May 15, 1938, duly ratifled by a vote of 366 for, and
220 against, In an election in which over 30 percent of those
entitled to vote cast their ballots. In accordance with section
16 of the Indian Reorganization Act of June 18, 1934 [48 Stat.
S84), as amended by the act of June 15, 1935 (49 Stat. 378).

GEORGE W. GRINNELL
Chairman of Election Board.
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ARTHUR MANDAN,
Chairman of the Business Council,
PETER H. BEAUCHAMP
Secretary

W. R. BEYER, Superintendent.

I, Harold L Ickes, the Secretary of the Interior of the United States of
America, by virtue of the authority granted me by the act of June 18,
1934 (48 Stat. 984). as amended. do hereby apprave the attached
Constitution and Bylaws of the Three Affiliated Tribes of the Fort
Berthold Reservation.

All rules and regulations heretofore promulgated by the Interior
Department or by the Office of Indian Affairs. so far as they may be
incompatible with any of the provisions of the said Constitution and
Bylaws are hereby declared inapplicable to the members of the Three
Affillated Tribes.

All officers and employees of the Interior Department are ordered to
abide by the provisions of the sald Constitutions and Bylaws.

Approval recommended June 8. 1936.

JonN COLLIER,
Commissioner of Indian Affairs.
HAROLD L. ICKES,

Secretary of the Interior
[SEAL)

WASHINGTON, D. C., June 29, J936.

s e——
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Resolution No. 11- 3§ -VJB

RESOLUTION OF THE GOVERNING BODY OF THE
THREE AFFILIATED TRIBES OF THE
FORT BERTHOLD INDIAN RESERVATION

A Resolution Entitled: “Interim Regulation governing the disposal of Waste and other
Hazardous substances Associated with the Exploration or Production of Oil and Gas on the
Fort Berthold Indian Reservation ”

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

This Nation having accepted the Indian Reorganization Act of June 18, 1934, and
the authority under said Act and having adopted a Constltutmn and By-Laws
pursuant to said Act; and _

The Constitution of the Three Affiliated Tribes generallyy authorizes and
empowers the Tribal Business Council to engage in activities on behalf of and in

the interest of the welfare and benefit of the Tribes and of the enroll“&d members
thereof and Ly

Article 11T of the Constitution of the Three Affiliated Tribes prov1des that 1
Tribal Business Council is the governing body of the Tribes; fan&

Article VI, Section 5 (1) of the Constitution of the Three Afﬁhated ’Tnbes
provides that the Tribal Business Council has the power to adopt resohmons
regulating the procedure of the Tribal Business Council and other Trlbal agencxes

‘and

Article VI, Section 5 (j) of the Constitution of the Three Affiliated Tnbes

* provides that the Tribal Business Council has the power to protect and preserve

WHEREAS,

WHEREAS,

WHEREAS,

the property, wildlife and natural resources of the Tribes; and

The rapid development of the oil industry on the Fort Berthold Indian Reservation
due to oil exploration and production has resulted in a myriad of environmental
concerns including the disposal of wastes associated with oil and gas
exploration and production on tribal and allotted lands; and

there are currently no tribal or federal regulations that prohibit dumping,
disposing or discharge of waste associated with the exploration or production of
oil and gas on the Reservation; and

certain companies doing business on the Reservation have engaged in the
improper disposal of such wastes; and
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WHEREAS, The United States Supreme Court held in Montana v. United States 450 U.S. 544,
1980, that Indian Tribes have inherent power to exercise civil authority over the
conduct of non- Indians on fee lands within a reservation when that conduct

threatens or has some direct effect on the political integrity, the economic security
or the health and welfare of the Tribe; and

WHEREAS, The Tribes’ Environmental Division is the process of developing a Solid and
hazardous waste management and remediation code for the Tribes however, those
codes are in the preliminary stage of development; and

WHEREAS, The Tribal Business Council has determined that an interim regulation governing
the disposal of waste associated with the exploration and productxon of oil and gas
on the Fort Berthold Reservauon should be adopted.

NOW THEREFORE BE IT RESOLVED, that the Tribal Business Councﬂ of the Three
Affiliated Tribes hereby adopts the following interim regulations governing the disposal of waste
associated with the gxploranon and production of oil and gas on the Fort Berthold Rewrvaﬁen

QEFINITION the following definitions apply to this regulation:

Anthgnzgd facxhg means a waste management, storage, transfer or dtspn V.sxte or ﬁieﬂity
which meets the requirements of applicable federal, tribal or state regulations and is approved
by the Tribal Council as the place for such management or disposal of waste covered by ﬂus
regulatlon

Dlggharg& means the accidental or intentional spilling, leaking, pumpmg, pourmg; mﬁmg,
emptymg, ugectmg or dumping of waste into or on any land or water. :

Disposal: means the discharge, abandonment, deposit, mjectlon dumpmg,& pxl{mg, leaking,
or placing of any solid or hazardous waste into or on any soil, ait or water, intentional or |
otherwise.

Hazardous substances: means any substance which, because of its quantity, concentration
or physical, chemical or infectious characteristics may pose a substantial present or future |
hazard to human health or the environment when improperly treated, stored, transported, or
disposed of, or otherwise mismanaged.

Remediate: means to abate, contain, or remove a hazardous substance from the environment.

2. DISPOSAL OF WASTE. All waste or other hazardous substances associated with the

exploration or production of oil and gas on the Fort Berthold Reservation must be disposed
of in an authorized facility in accord with all tribal, local, state and federal laws and
gcoulations.
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SPOSAL ON RESERVATION LANDS PROHIBITED. The willful, negligent or
accidental disposal of any waste associated with the exploration or production of oil and gas
on any lands within the boundaries of the Fort Berthold Reservation that is not in compliance
with section 1 of this regulation is strictly prohibited and shall result in civil penalties as set
forth in section 6.

. AUTHORITY TO AUDIT RECORDS. In order to ensure compliance with this regulation
the compliance officers within the Tribes Energy Department and Environmental Department
and Tribal Employment Rights Office (“TERO”) are hereby authorized to audit the records
of companies who are in the business of removing, hauling and disposing of oil field waste to
ensure that such companies are complying with the requirements of this regulation.
Compliance audits shall be made upon 24 hour notice to the company pmvxdcd however if
the Tribe receives a report of any willful violation of this regulation, the audit shall be done
immediately. Audits shall include checking records for the receipt of oil field waste agamst
the records of the recexpt of the authorized disposal site.

. ENE ORCEMEEI Enforcement of this Regulatmn shall be the joint- respomlblhty of ;hg
Tribes® Energy Department, Environmental Department, law enforcement services, TE
Fire Management, and Game and fish Departments all of which are hetgv authorized to
issue citations for violations of this regulation. The Tribal Court shall have jilnsd!ctlﬁh"to :
hear all complaints and appeals of any citations issued pursuant to this regulatwn ‘

. PENALTIES FOR VIOLATIONS. Any individual or company found to be in vx@ia 1 ¢
this regulazxon shall be cited and fined as follows: .

a.  Willful violations:
First violation- $10,000.00
Second violation: 25,000,00
Subsequent violation- $1,000,000.00

b. Negligent violations
First violation: - $5,000.00
Second violation: $10,000.00
Subsequent violations: $50,000.00

7. OTHER PENALTIES: in addition to the fines assessed above any individual or company

found to be in violation of this Regulation shall be subject to the following remedies:

a. Suspension or revocation of the individual or company’s TERO license by the
TERO Commission for repeated violations of this regulation, fer failure to pay
any fine assessed under Section 6 or for failure to comply with the remediation
provisions of this regulation.
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Any company or individual found to be in violation of this Regulation shall be
required to remediate or pay for the cost of remediation of lands affected by the
violation in order to prevent or minimize any environmental damages and
minimize the risk to public health or to the environment. Remediation will be
completed in accordance with standards set and determined by the Tribes.

CERTIFICATION

I, the undersigned, as Secretary of the Tribal Business Council of the Three Affiliated Tribes of
the Fort Berthold Indian Reservation hereby certify that the Tribal Business Council is composed
of seven (7) members of whom five (5) constitute a quorum, _"F _ were present at a Qg\s?;uj
Meeting thereof duly called, noticed, convened and held on the j4 day of __ \J\ 3 2011,
that the foregoing Resolution was duly adopted at such meeting by the affirmative vote of =4

members, - members opposed, @ members abstained, @ members ng)‘.t voting, and that
said Resolution has not been rescinded or amended in any way.

Chairman [ ] Voting. [ ] Not Voting.

Dated this _[4 day of Ja\v\‘ 2011.

ATTEST:

A /M

Tribal Chairthan Tex G. Hall
v Tribal Business Council
Three Affiliated Tnbes Three Affiliated Tribes
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MANDAN, HIDATSA & ARIKARA NATION

Three Affiliated Tribes * Fort Berthold Indian Reservation
Tribal Business Council

Mark N. Fox
Office of the Chairman

July 16, 2018
Craig Boomgaard
Environmental Protection Agency
Region 8
Mail Code: 8P-W-UIC
1595 Wynkoop Street
Denver, Colorado 80202-1129

Re:  Draft Class II UIC Permit No. ND22349-11250 for Red Murphy SWD No. 1
Dear Mr. Boomgaard:

Please find enclosed the Mandan, Hidatsa and Arikara Nation’s (“MHA Nation™)
comments on the Draft Class II Underground Injection Control (“UIC”) Permit No. ND22349-
11250 for Red Murphy SWD No. 1 (“Draft Permit”) to be operated by Goodnight Midstream
Bakken, LLC within the Fort Berthold Indian Reservation. The Environmental Protection
Agency (“EPA”) issued a public notice for the Draft Permit on June 1, 2018.

EPA should deny the proposed permit until approval for waste disposal is obtained from
the MHA Nation in accordance with MHA Nation laws. The use of underground disposal wells
within the boundaries of the Reservation is prohibited without prior authorization from the MHA
Nation. The MHA Nation enacted its waste disposal laws to protect tribal trust lands and ensure
that the health and safety of our members and residents of the Reservation are not threatened by
the disposal of harmful oil and gas byproducts on the Reservation.

Any permit issued by EPA must be directly coordinated with the MHA Nation. As
highlighted in EPA’s Policy on Consultation and Coordination with Indian Tribes (“Tribal
Policy”) issued on May 4, 2011, “EPA recognizes and works directly with federally recognized
tribes as sovereign entities with primary authority and responsibility for each tribe’s land and
membership, ...” Denying or withholding the Draft Permit until approval is obtained from the
MHA Nation is required by EPA’s Tribal Policy, EPA’s treaty and trust responsibilities, and the
MHA Nation’s sovereign authority to protect the health and welfare of its members and its
homelands. Thank you for your consideration of the enclosed comments.

Sincerely,

/Mark N. Fox/

Mark N. Fox
Chairman

404 Frontage Road * New Town, North Dakota * 58763
Phone: 701.627.4781 * Ext. 8203 * Fax: 701.627.3503



MANDAN, HIDATSA & ARIKARA NATION

Three Affiliated Tribes * Fort Berthold Indian Reservation
Tribal Business Council

Mark N. Fox
Office of the Chairman

Mandan Hidatsa and Arikara Nation
Comments on Draft Class II UIC Permit No. ND22349-11250 for the
Red Murphy SWD No. 1

July 16, 2018
I. Introduction

The Environmental Protection Agency (“EPA”) should deny the Draft Class II
Underground Injection Control (“UIC”) Permit No. ND223490-11250 for Red Murphy SWD
No. 1 (“Draft Permit”) sought by Goodnight Midstream Bakken, LLC (“Goodnight”). Currently,
Goodnight’s application does not comply with applicable laws of the Mandan, Hidatsa and
Arikara Nation (“MHA Nation”) governing waste disposal on the Fort Berthold Indian
Reservation (“Reservation™). In addition, EPA’s assessment of the Draft Permit does not include
the likelihood that waste disposed in the well will impact tribal trust lands and waters. At a
minimum, EPA should withhold issuing any permit until Goodnight complies with MHA Nation
law.

Goodnight is seeking a permit to operate a waste disposal well within the exterior
boundaries of the Reservation. The Draft Permit was submitted for approval pursuant to the
EPA’s Underground Injection Control program, as set forth under the Safe Drinking Water Act
of 1974, 42 US.C. § 300f ef seq. (“SDWA?”), and Title 40, Part 144 of the Code of Federal
Regulations. In addition to EPA’s requirements, MHA Nation law requires that Goodnight
obtain approval for the disposal of waste and other hazardous substances associated with the
exploration or production of oil and gas on the Reservation. Goodnight has not contacted the
MHA Nation to obtain approval for waste disposal within the Reservation.

MHA Nation approval for waste disposal within the Reservation is required to protect
tribal trust lands and the health and welfare of MHA Nation’s members, residents of the
Reservation. The MHA Nation’s authority over Goodnight’s proposed activities within the
Reservation stems from the MHA Nation’s federally approved Constitution and laws enacted
pursuant to that Constitution. In addition, the United States Supreme Court recognizes and
affirmed the inherent authority of Indian tribes to regulate such activities to protect the health
and welfare of a tribe.

Finally, EPA’s Policy on Consultation and Coordination with Indian Tribes (“Tribal
Policy”) requires that that EPA work directly with the MHA Nation in the issuance of any permit
as the sovereign entity with the primary authority over the Reservation. EPA’s Tribal Policy
highlights the Guiding Principle that “EPA recognizes and works directly with federally
recognized tribes as sovereign entities with primary authority and responsibility for each tribe’s

404 Frontage Road * New Town, North Dakota * 58763
Phone: 701.627.4781 * Ext. 8203 * Fax: 701.627.3503
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land and membership, ...” EPA Tribal Policy at 3 (May 4, 2011). This Guiding Principle
implements and is required by EPA’s treaty and trust responsibility to the MHA Nation. In light
of MHA Nation’s laws and EPA’s requirement to coordinate with the MHA Nation any permit
should de denied or withheld until Goodnight obtains approval from the MHA Nation.

II. MHA Nation Approval is Required Prior to Issuance of Any Permit

MHA Nation laws governing waste disposal within the Reservation require that
Goodnight obtain approval from the MHA Nation. Goodnight has not contacted the MHA
Nation for this approval. Approval is needed to comply with MHA Nation laws, to prevent the
contamination of trust lands, and ensure the protection of the health and welfare of MHA Nation
members, residents of the Reservation, and the Reservation itself.

As EPA is aware, the MHA Nation’s Reservation is located in the heart of the Bakken
Formation, which is the largest continuous oil accumulation in the lower 48 states. Oil and gas
development within the Reservation significantly expanded over the past decade. While oil and
gas development presents opportunities for economic growth, it also presents hazards to the
health and safety of the members of the MHA Nation if not properly regulated. In order to
protect the MHA Nation’s members and residents of the Reservation from the harmful effects of
oil and gas development, the MHA Nation enacted Resolution No. 11-75-VJB governing the
disposal of waste associated with the exploration and development of oil and gas on the
Reservation. Please see Resolution No. 11-75-V]B attached.

Resolution No. 11-75-VIB provides that “[a]ll waste or other hazardous substances
associated with the exploration or production of oil and gas on the Fort Berthold Reservation
must be disposed of in an authorized facility in accord with all tribal, local state, and federal laws
and regulations.” The Resolution defines “authorized facility” as a “waste management, storage,
transfer or disposal site or facility which meets the requirements of applicable federal, tribal or
state regulations and is approved by the Tribal Council as the place for such management or
disposal of waste covered by this regulation.” Accordingly, Resolution No. 11-75-VJB requires
that the MHA Nation’s Tribal Council approve any waste disposal facility.

The Draft Permit for Red Murphy SWD No. 1 fits squarely within the scope of facilities
and activities regulated by the MHA Nation under Resolution No. 11-75-VJB. When enacting
this Resolution, the MHA Nation was keenly aware that the waste injected into disposal wells,
even on fee lands within the Reservation, contains harmful compounds that could contaminate
trust lands and groundwater resources. Consequently, the MHA Nation required that such
disposal wells be strictly regulated by the MHA Nation and obtain approval prior to construction
or use.

The MHA Nation’s regulatory authority over waste disposal wells stems from its
federally approved Constitution and Bylaws of the Three Affiliated Tribes of the Fort Berthold
Reservation (“MHA Nation Constitution™). Please see MHA Nation Constitution attached. The
MHA Nation drafted its constitution under to the Indian Reorganization Act of 1934, 25 U.S.C.
§§ 461 et seq. (IRA). Then, pursuant to authority delegated by Congress, the Secretary of the
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Interior reviewed and approved the MHA Nation Constitution in 1936. See MHA Nation
Constitution at 12.

Similar to the authority Congress delegated to EPA under the Clean Water Act or the
Safe Drinking Water Act for the approval of tribal standards governing water quality within a
Reservation, under the IRA, Congress delegated to the Department of the Interior the authority to
approve tribal constitutions that would organize the tribal governing body and set out the
authority of Indian tribes to govern their members, lands and resources. The MHA Nation
utilized the authority provided in its Constitution to pass its laws regulation waste disposal
facilities within its Reservation.

The MHA Nation Constitution provides in Article I that the jurisdiction of the MHA
Nation “shall extend to all persons and all lands, including lands held in fee, within the exterior
boundaries of the Fort Berthold Reservation....” MHA Nation Constitution at 1 (emphasis
added). In addition, Article VI § 3 empowers the MHA Nation’s governing body, the Tribal
Business Council, with “all necessary sovereign authority - legislative and judicial - for the
purpose of exercising the jurisdiction granted ... in Article I of this Constitution.” Id. at 6.
Article VI § 5 (j) provides the MHA Nation’s governing body with authority over “natural
resources” which includes land, water and groundwater resources. /d. at 8.

The MHA Nation’s regulation of waste disposal wells pursuant to its authority under its
Congressionally authorized and federally approved Constitution is similar to tribal authority
exercised under the Clean Water Act. For example, in Montana v. EPA, 137 F.3d 1135, 1141
(9™ Cir. 1998), the Court upheld EPA’s approval of tribal regulation of reservation water
resources pursuant to the Clean Water Act even when that regulation affects non-Indians—such
as Goodnight in this case. The Court’s affirmation of tribal authority was based in part on EPA’s
“generalized finding that due to the mobile nature of pollutants in surface water it would in
practice be very difficult to separate the effects of water quality impairment on non-Indian fee
land from impairment on the tribal portions of the reservation....” /d.

Similarly, the MHA Nation took action to protect its members and Reservation lands,
waters and groundwater from waste disposal associated with oil and gas activities. Whether
under the Clean Water Act or the Indian Reorganization Act, in both cases federal officials
approved the tribal enactments, the tribes took action to protect their land and water resources,
and the approved tribal authority extends to both Indians and non-Indians within the boundaries
of the respective reservations. As the Ninth Circuit noted it would be practically impossible to
separate damage to water resources on “non-Indian fee land from impairment on the tribal
portions of the Reservation.” /d. The same is true for waste injected into fee lands as it migrates
or trespasses onto trust lands and could contaminate groundwater and drinking water through
cracks in the well.

The MHA Nation also has inherent authority over non-Indian activities on fee lands
within the Reservation. While it is not necessary for the EPA to reach this issue, given the
Federal government’s affirmation of the MHA Nation’s authority in the MHA Nation
Constitution, the MHA Nation’s inherent authority provides for the regulation of all waste
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disposal facilities within the Reservation including facilities operated by non-Indians on fee
lands.

The U.S. Supreme Court recognized and upheld the inherent authority of Indian tribes to
regulate the activities of non-Indians on fee lands within reservations. In Montana v. United
States, the Supreme Court held that tribes retain inherent civil authority “over the conduct of
non-Indians on fee lands within its reservation when that conduct threatens or has some direct
effect on the political integrity, the economic security, or the health or welfare of the tribe.”
Montana v. United States, 450 U.S. 544, 566 (1981). Underground disposal of oil and gas
waste products, including hazardous waste, is exactly the kind of non-Indian activity that
threatens the “health of welfare” of an Indian tribe.

Oil and gas operations, including waste disposal, is an inherently dangerous activity that
results in numerous spills and leaks of hazardous fluids. In the last 12 months, oil and gas
companies operating in North Dakota reported 300 “general” spills outside of the oil field.
Many of these spills occurred during activities related to waste disposal.  See
https://deq.nd.gov/FOIA/Spills/default.aspx/ (accessed on June 30, 2018). All of these spills
threatened the “health and welfare” of the MHA Nation, its members, residents of the
Reservation and Reservation lands and waters. When a spill occurs within the Reservation, in
most cases it is the MHA Nation, not EPA and not the State of North Dakota that responds.

III. EPA Regulations Implementing the Safe Drinking Water Act Recognize Tribal
Authority Over Waste Disposal Wells

Consistent EPA’s treaty and trust responsibility to Indian tribes and its Tribal Policy, the
regulations implementing the SDWA affirm that EPA should consider tribal authorities and
interests in overseeing and permitting Class II wells in Indian Country like the Red Murphy
SDW No. 1 disposal well under consideration here. EPA regulations provide that the
Administrator “may promulgate an alternate UIC Program for Class II wells on any Indian
reservation or Indian lands.” 40 C.F.R. § 144.2. In its oversight and permitting, EPA is further
directed to consider “[t]he interest and preferences of the tribal government having responsibility
for the given reservation or Indian lands.” 40 C.F.R. § 144.2 (a).

In this case, EPA should promulgate “an alternative UIC Program” to manage the large
number of disposal wells proposed for the Reservation and prevent impacts to tribal trust lands
and waters. This alternative UIC program should be developed in consultation to include the
“interest and preferences” of the MHA Nation. As set out in Resolution No. 11-75-VJB, EPA’s
alternative UIC Program for the Reservation should include coordination with and the approval
of the MHA Nation.

EPA’s regulation of Class II wells and EPA incorporation of tribal “interests and
preferences” extends to all lands and persons within the Reservation. EPA regulations define
“Indian lands” to mean “’Indian Country’ as defined in 18 U.S.C. 1151. That section defines
Indian country as: (a) All land within the limits of any Indian reservation under the jurisdiction
of the United States government, notwithstanding the issuance of any patent, and, including
rights-of-way running through the reservation;...” 40 C.F.R. § 144.3.
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Red Murphy SDW No. 1 is within the Reservation and within Indian Country as defined
by EPA. As a result the Red Murphy SDW No. 1 is subject to EPA’s requirements in 40 C.F.R.
§ 144.2 for the consideration of the MHA Nation’s “interests and preferences.” The MHA
Nation expressed its interests and preferences in Resolution No. 11-75-VIB and EPA should
abide by this clear expression of the MHA Nation’s interests and preferences.

IV.  EPA Must Assess Impacts to Trust Lands and Waters from Waste Disposal Wells

Red Murphy SWD No. 1 must also be assessed for its likely impact to tribal trust lands
and waters. As a result of disastrous federal allotment policies in the late 1800’s and early
1900°s the MHA Nation’s Reservation is a checkerboard of fee, allottee and trust lands. Oil and
gas activities on any of these lands will have an impact on neighboring lands. Red Murphy SWD
No. 1 and any other disposal well within or near the Reservation must be assessed for its impacts
on trust lands and waters. This is one of the obvious reasons why the MHA Nation’s authority
and EPA’s SDWA authority cover the entire Reservation or Indian Country and not specific
types of parcels.

EPA should obtain and include in its assessment of Red Murphy SDW No. 1 and other
UIC wells, an August 15, 2017 analysis by Bureau of Land Management’s (BLM) Branch of
Fluid Minerals in the Montana/Dakotas State Office entitled “Reconnaissance Study of the
Potential Area and Radius of Influence from Saltwater Disposal Wells Within and Near the Fort
Berthold Indian Reservation, North Dakota.” This analysis shows that a number of disposal
wells on the Reservation, whether on fee or allottee lands, are already impacting neighboring
tribal trust lands. While this report is marked “confidential,” EPA should obtain this report from
its sister Federal agency as a starting point for its assessment of disposal wells within the
Reservation

Even using BLM’s overly conservative assumptions regarding substrate pore space and
despite BLM’s lack of site specific geological analysis, BLM’s results show that many disposal
wells within the Reservation are being injected with waste at a rate and volume that is already
resulting in migration of waste on to trust lands. In addition, a recent review of the wells
assessed by BLM in this analysis shows that current disposal volumes, less than a year later, can
be as high as eight times (8x) the amounts assessed by BLM. EPA must consider these impacts
in assessing Red Murphy SDW No. 1 as well as the potential for waste, injected at high
volumes and pressures to fracture or breakthrough the well and impact the MHA Nation’s
groundwater and drinking water resources.

Even a brief geologic analysis shows that the Draft Permit proposes drilling Red Murphy
SWD No. | in one of the poorest sandstone intervals on the Reservation. This means that the
disposed waste will migrate far from the injection site and contaminate MHA Nation trust lands
only about 700 feet away. For example, assuming an injection rate of 15,000 barrels per day, the
waste disposed in Red Murphy SWD No. 1 will infiltrate trust lands in 3 years. Consistent with
its trust responsibility, EPA must, in consultation with the MHA Nation, study the geological
characteristics of waste disposal sites and determine an acceptable injection rate prior to issuing
waste disposal permits.
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L Draft Permit Violates EPA’s Trust Responsibility to the MHA Nation and EPA’s
Tribal Policy

In administering the UIC program under the Safe Drinking Water Act, EPA retains its
fiduciary obligation to “safeguard Indian interests in land.” HRI Inc. v. Environmental
Protection Agency, 198 F.3d 1224, 1245 (10th Cir. 2000) (citing Drummond v. United
States, 324 U.S. 316, 318 (1945)). Therefore, when overseeing and permitting underground
injection wells located in Indian country, or otherwise having a potential impact on Indian lands,
EPA’s duties extend beyond ensuring that drinking water sources remain untainted. EPA, as
trustee for the MHA Nation and its members, must also protect against other adverse impacts on
Indian lands. The Draft Permit, as currently written, does not adequately monitor and protect
against potential harms to MHA Nation lands and waters, including the infiltration of
contaminated waters into tribally owned pore space.

Each underground injection well has an associated “injection zone” defined as “a
geological ‘formation,” group of formations, or part of a formation receiving fluids through a
well.” 40 C.F.R. § 146.3. The injection zone for the Red Murphy SWD No. 1 is a sandstone
formation known as the Inya Kara formation. Because of the sandstone lithology of the Inya
Kara formation, contaminated fluids can percolate through the formation and enter into pore
space owned by the MHA Nation. Any such infiltration of contaminated fluids would constitute
a trespass on the part of the well operator and a breach of trust on the part of the EPA. The Draft
Permit does not contain measures to prevent this harmful phenomenon from occurring.

Review of the Draft Permit reflects that the injection zone underlies the MHA Nation’s
trust lands. The Draft Permit identifies an Area of Review (“AOR”), consisting of lands within a
fixed three quarter mile radius of the proposed Red Murphy SWD No. 1. Lands comprising this
AOR include MHA Nation trust lands. Pursuant to federal regulations, the purpose of the AOR
is to establish an estimated perimeter within which injected fluids could potentially migrate into
drinking water sources. See 40 C.F.R. § 146.6. Thus, the Draft Permit acknowledges the
potential for injected fluids to infiltrate portions of the injection zone underlying MHA Nation
trust lands, yet fails altogether to establish any mechanism to prevent this infiltration. In fact, the
Draft Permit provides for an unlimited volume of fluid to be injected into the Red Murphy SWD
No. 1, meaning that an unlimited quantity of contaminated water is likely to permeate MHA
Nation trust lands.

The Draft Permit must contain adequate mechanisms to monitor the volume of
contaminated fluid flowing into portions of the injection zone underlying MHA Nation’s trust
lands. The Draft Permit must also establish a maximum injection volume, as is necessary to
prevent infiltration into tribally owned pore space. These additional terms must be developed
with reliance on empirical studies performed in consultation with the MHA Nation. The Draft
Permit should also establish penalties for injection of fluids in excess of the maximum volume,
including, without limitation, forced shutdown of the injection well and the payment of fines for
any violation to provide for any needed remediation.
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In addition, EPA’s Tribal Policy highlights the Guiding Principle that “EPA recognizes
and works directly with federally recognized tribes as sovereign entities with primary authority
and responsibility for each tribe’s land and membership, ...” EPA Tribal Policy at 3 (May 4,
2011). This Guiding Principle implements and is required by EPA’s treaty and trust
responsibility to the MHA Nation. In light of MHA Nation’s laws and EPA’s requirement to
coordinate with the MHA Nation any permit should de denied or withheld until Goodnight
obtains approval from the MHA Nation.

VI.  Environmental Appeals Board Decisions Do Not Limit Tribal Authority and EPA’s
Trust Responsibility in Issuing UIC Permits

The MHA Nation is not aware of any Environmental Appeals Board (EAB) decisions
that would limit EPA’s ability to consider and abide by MHA Nation Resolution No. 11-75-VJB
when processing a UIC permit application. In consultation with the MHA Nation, EPA
referenced five decisions potentially affecting EPA’s ability to incorporate tribal law in its
permitting decisions. Those decisions were:

* InRe: Envirotech, 6 E.A.D. 260 (EAB 1996)

* In Re: Beckman Production Services, 5 E.A.D. 10 (EAB 1994)

* In the Matter of Terry Energy Ltd., E.A.D. 159 (EAB 1992)

* In Re: Environmental Disposal Systems Inc., 12 E.A.D. 254 (EAB 2005)

* InRe: Core Energy LLC, Order Denying Review, UIC Appeal No. 07-02 (Dec. 19,
2017)

Each of these decisions involved an appeal by parties who argued that EPA failed to
adequately incorporate limitations required by state and local law or ensure that property rights
were adequately protected when issuing a UIC permit. The EAB denied all of these appeals on
the basis that EPA is not authorized to consider factors beyond those specifically set forth in the
SDWA and its regulations when deciding whether to issue a UIC permit.

None of these decisions considered the sovereign authorities of Indian tribes, EPA’s
government-to-government relationship with Indian tribes, EPA’s ability to implement alternate
UIC Programs on tribal lands, and EPA’s Tribal Policy. EPA has a trust responsibility to
administer its programs in compliance with EPA’s Tribal Policy, in which EPA recognizes tribes
as “sovereign entities with primary authority and responsibility for each tribe’s land and
membership.” As this language reflects, EPA’s trust responsibility includes administering its
programs in a manner that acknowledges and respects tribes’ “primary authority” over their
reservation lands.

The SDWA and its regulations also do not circumscribe this trust responsibility in any
way. To the contrary, by incorporating Tribe-specific provisions authorizing EPA to
“promulgate an alternate UIC Program for Class II wells on any Indian reservation or Indian
lands” and to consider “[t]he interest and preferences of the tribal government having
responsibility for the given reservation or Indian lands,” the applicable regulations acknowledge
the unique trust relationship between federal agencies and Indian Tribes. 40 C.F.R. § 144.2.
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Based on this review, there does not appear to be an EAB decision that would limit EPA’s
existing regulations, policy and responsibilities to defer to and coordinate with the MHA Nation.

VII. Conclusion

Pursuant to Safe Drinking Water Act regulations, EPA’s Tribal Policy, and EPA’s treaty
and trust responsibility to the MHA Nation, EPA must deny or withhold the Draft Permit until
Goodnight obtains approval for the proposed waste disposal pursuant to MHA Nation laws.
MHA Nation laws governing waste disposal within the Reservation were enacted pursuant to the
MHA Nation Constitution approved by the Secretary of the Interior. The MHA Nation has its
own authority to regulate waste disposal on the Reservation and EPA regulations direct that EPA
exercise its permitting authority in direct coordination with the MHA Nation and according to
MHA Nation interests and preferences.
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EPA Region 8 Underground Injection Control (UIC) Program
Response to Public Comments

Class II Commercial Permit No. ND22349-11250
Red Murphy SWD # 1
Salt Water Disposal Well

Issued to:

Goodnight Midstream Bakken, LLC
5910 N. Central Expressway, Suite 630
Dallas, Texas 75206

Final Permit issuance: February 15, 2019

Background:

The Red Murphy SWD #1 Permit (Permit) is a Class 11 UIC commercial salt water disposal
Permit for a new injection well on the Fort Berthold Indian Reservation (FBIR). The draft permit
for this well was issued on June 1, 2018 with a 30-day public comment period. A public notice of
the comment period was published in the New Town News and the Dunn County Herald. It was
also posted on EPA Region 8’s website. A two-week extension for public comments was granted
to provide the Mandan, Hidatsa and Arikara Nation (MHA Nation or Tribe) additional time to
comment on this draft permit. The Final Permit authorizes commercial disposal of oil-produced
fluids through injection.

The EPA only received one set of written comments on the draft permit during the comment
period, from the MHA Nation. However, the EPA also received verbal comments from the MHA
Nation throughout the tribal consultation process. Finally, the EPA received a written comment
outside of the comment period from the MHA Nation Energy Department staff. While EPA does
not generally accept public comments outside of the comment period, it decided to do so in this
case to ensure that the EPA could understand and give full consideration to the Tribe’s interests.
All comments are included in the administrative record for EPA’s Final Permit decision.

Changes to the Final Permit:

Pursuant to the UIC permitting regulations at 40 CFR § 124.17, the Response to Comment must
specify which provisions of the draft permit have been changed in the final permit decision and
provide a reason for the change. The following changes have been made to the Final Permit:



1. Appendix C. Operating Requirements

Draft Permit Language: “There is no limitation on the fluid volume permitted to be injected
into this well.... If an aquifer exemption is required and approved for this Permit, then a
volume limit will be set based on the conditions of the aquifer exemption, through the
modification process.”

Final Permit Language: The permittee, upon being granted authorization to inject, may
dispose of up to 5,200,000 barrels of produced fluids as described in the Permit.

Reason for change: The Final Permit includes a volume limitation based on modeling results
and analysis and limiting injection fluid movement to a 736-foot radius around the well bore.
This volume limitation is designed to prevent injection fluid from migrating beneath tribal land,
which lies 736 feet away from the well bore. The EPA’s preliminary assessment is that the
portion of the Inyan Kara aquifer proposed to receive injected fluids is an underground source of
drinking water (USDW), including the area of the aquifer underneath tribal land 736 feet from
the well bore. This is based on EPA’s general knowledge of the aquifer’s water quality in this
area of the Fort Berthold Indian Reservation (FBIR) and the lack of available site-specific data
indicating that it is not a USDW. However, if the required water samples indicate that the
aquifer is not a USDW at the well bore, this volume limitation is imposed as an additional
protective measure to prevent injection fluid from migrating to potential USDWs under Tribal
lands. The permittee is required in Appendix B to sample the aquifer prior to being authorized to
inject. The EPA will use these sampling results to definitively determine whether this portion of
the aquifer is a USDW, in which case the permittee may request, and EPA must review and
approve, an aquifer exemption before injection can commence.

Response to Comments

In accordance with 40 CFR § 124.17, this section briefly describes and responds to all significant
comments on the draft permit. The EPA Region 8 only received comments from two
commenters, the MHA Nation Tribal Government and MHA Nation Energy Department staff.
The MHA Nation provided comments in both written and verbal form.

1. Comment 1:

The EPA should withhold or deny the Class II Underground Injection Control
(“UIC”) Permit No. ND22349-11250 for Red Murphy SWD No. 1 to be operated by
Goodnight Midstream Bakken, LLC (“Goodnight”) until the company complies
with MHA Nation law, which requires MHA Nation approval prior to issuance of
the Permit. Oil and gas development presents opportunities for economic growth,
but it also presents hazards to the health and safety of the members of the MHA
Nation if not properly regulated. To protect Tribal members and Reservation
residents from the harmful effects of oil and gas development, the MHA Nation
enacted Resolution No. 11-75-VJB governing the disposal of waste associated with



the exploration and development of oil and gas on the Reservation. The Resolution
requires that the MHA Nation‘s Tribal Council approve any waste disposal facility.
Goodnight has not contacted the MHA Nation to obtain approval for waste disposal
within the Reservation.

MHA Nation authority over waste disposal wells stems from its Constitution,
approved under the Indian Reorganization Act of 1934, 25 U.S.C. §§ 461 ef seq.
(IRA). The MHA Nation regulation of waste disposal wells pursuant to its authority
under its Congressionally authorized and federally approved Constitution is similar
to tribal authority exercised under the Clean Water Act. For example, in Montana v.
EPA, 137 F.3d 1135, 1141 (9t Cir. 1998), the Court upheld the EPA’s approval of
tribal regulation of reservation water resources pursuant to the Clean Water Act
even when that regulation affects non-Indians—such as Goodnight in this case. The
MHA Nation has inherent authority over non-Indian activities on fee lands within
the Reservation. This authority provides for the regulation of all waste disposal
facilities within the Reservation including facilities operated by non-Indians on fee
lands.

The EPA should find that the following legal authorities and principles provide
authority to condition or deny UIC permits based on the tribal resolution: the IRA,
the federal trust responsibility to federally recognized Indian tribes, the “mild and
equitable regulation” language under the 1825 Trade and Intercourse Treaties, the
1851 Fort Laramie Treaty, and principles of cooperative federalism.

Other federal agencies defer to tribal law, including the Department of Energy
(DOE) and the Bureau of Land Management (BLM). At an Indian Country Energy
and Infrastructure Working Group meeting, DOE Deputy Secretary of Energy Dan
Brouillette gave a speech in which he said: “And let me be clear: it is not
Administration Policy to dictate terms to tribes, but to consult, respecting tribal
sovereignty by affording all tribes the opportunity to decide whether and how
energy is developed on their lands, and to negotiate the benefits they reap from
development....Moreover, the Administration is committed to the principle of
Indian Energy Sovereignty...the concept that tribal governments, not feds, should
decide which regulatory, tax, environmental, historic preservation, and sacred sites
laws apply on Indian lands and govern Indian energy development.” A recent BLM
final rule defers to tribal law by including a regulation that allows oil and gas
operators to vent or flare oil-well gas royalty free when the venting or flaring is
done in compliance with applicable rules, regulations, or orders of the State
regulatory agency (for Federal gas) or tribe (for Indian gas). 83 FR 49184 (Sept. 28,
2018).

EPA Response 1:

The EPA cannot condition or deny permit applications based on the Tribe’s laws. The Safe
Drinking Water Act (SDWA) and its implementing regulations establish the only criteria under
which the EPA may condition, approve, or deny permit applications for underground injection,



and the regulations generally are limited to the protection of USDWs. These regulations do not
provide authority to make permitting decisions based on another entity’s laws; those laws are
outside the scope of the UIC program. However, issuance of a UIC permit by the EPA does not
shield a permittee from compliance with other applicable laws. Consistent with 40 CFR §
144.35(b) and (c), the Permit specifies that “[i]ssuance of this Permit does not convey property
rights of any sort or any exclusive privilege; nor does it authorize any injury to persons or
property, any invasion of other private rights, or any infringement of any other federal, state or
local law or regulations.” Therefore, it is the Permittee’s responsibility to comply with any other
applicable laws which are outside the scope of the EPA’s program.

The EPA respectfully acknowledges the MHA Nation’s arguments regarding its authority to
regulate oil and gas operations on the Fort Berthold Indian Reservation. However, the issue of
Tribal authority is not before the EPA and is outside the scope of this permitting action. The EPA
directly implements the UIC program throughout Indian country in North Dakota under authority
from the SDWA. See 40 CFR § 147.1752. Accordingly, this Permit is being issued under the
EPA’s authority.

The EPA reviewed the legal authorities and principles cited by the MHA Nation, including the
IRA, the federal trust responsibility to federally recognized Indian tribes, the “mild and equitable
regulation” language under the 1825 Trade and Intercourse Treaties, the 1851 Fort Laramie
Treaty, and principles of cooperative federalism. None of these legal authorities or principles
alter the EPA’s authority under the SDWA or provide the EPA authority to deny or condition
UIC permits based on the MHA Nation’s tribal resolution. The EPA provided a letter to the
MHA Nation on December 28, 2017, summarizing its analysis on each of these authorities and
principles. We are attaching a copy of the letter to this Response to Comments. (Attachment 1).

Finally, the DOE’s and the BLM’s purported ability to defer to tribal law does not affect the
EPA’s legal authority in this EPA UIC permitting action. The EPA reviewed the speech that the
MHA Nation cited, given by DOE Deputy Secretary of Energy Dan Brouillette at an Indian
Country Energy and Infrastructure Working Group meeting. The speech referenced DOE
policies and principles of deferring to tribal law. However, the MHA Nation does not reference
any legal authority that would require or allow the EPA to implement these policies and
principles consistent with the SDWA. The DOE policies and principles of deferring to tribal law
do not authorize the EPA to deny or condition UIC permit applications based on Resolution No.
11-75-VJB. Similarly, the BLM final rule regarding venting and flaring of oil and gas operations
does not affect EPA’s legal authority in this EPA UIC permitting action. According to the BLM,
its legal authority for the rule is based on the Mineral Leasing Act and related statutes. 83 Fed.
Reg. 49184, 49188 (September 28, 2018). The BLM’s legal authorities do not apply to the EPA,
do not provide the EPA any additional legal authority, and are outside the scope of the EPA UIC
program.

2. Comment 2:

EPA regulations implementing the SDWA recognize tribal authority over waste
disposal wells. SDWA regulations, consistent with EPA’s treaty and trust
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responsibility and Tribal Policy, affirm that EPA should consider tribal authorities
and interests in overseeing and permitting Class II wells in Indian country. EPA
regulations allow the Administrator to promulgate an alternate UIC program for
Class II wells in Indian country. 40 CFR § 144.2. In its oversight and permitting,
EPA is further directed to consider “[t]he interest and preferences of the tribal
government having responsibility for the given reservation or Indian lands.” 40
CFR § 144.2(a). In this case, EPA should promulgate an alternative UIC Program to
manage the large number of disposal wells proposed for the Reservation and
prevent impacts to tribal trust lands and waters, including the well relating to the
draft permit. This alternative UIC program should be developed in consultation to
include the “interest and preferences” of the MHA Nation. As set out in Resolution
No. 11-75-VJB, EPA’s alternative UIC program for the Reservation should include
coordination with and the approval of the MHA Nation. The MHA Nation
expressed its interests and preferences in Resolution No. 11-75-VJB, and EPA
should abide by this clear expression of the MHA Nation’s interests and
preferences.

EPA Response 2:

The UIC regulations do acknowledge two roles for tribes under the UIC program; these roles are
detailed at 40 CFR § 144.2 and 40 CFR § 145.52. However, neither of these regulations apply in
this permitting action.

The MHA Nation specifically commented that 40 CFR § 144.2 allows the EPA Administrator to
promulgate an alternate UIC Program for Class Il wells on any Indian reservation or Indian
lands. It urged the EPA to promulgate such an alternative program and consider the interests and
preferences of the Tribal government, as directed by the regulation. While it is possible to
promulgate an alternate Class Il UIC program to the one outlined in the federal regulations, such
a promulgation must be done through notice and comment rulemaking, not through a specific
permitting action. Therefore, this is outside the scope of this UIC permitting action. The current
applicable program on the Fort Berthold Indian Reservation is codified at 40 CFR § 147.1752, is
EPA-administered, and includes the requirements of 40 CFR parts 124, 144, 146, and 148.

The MHA Nation also cited to 40 CFR § 144.2 to support an argument that EPA is directed to
consider the Tribal Government’s interest and preference in oversight and permitting. As
explained above, 40 CFR § 144.2 allows the EPA to promulgate an alternate UIC Class II
program for an Indian reservation; it does not contain any requirements with regard to specific
permitting actions. Therefore, this provision does not provide authority for the EPA to condition
or deny a permit based on the Tribe’s resolution.

The second role for tribes described in the UIC regulations can be found at 40 CFR § 145.52-.58.
Under these regulations, a tribe can apply for primary enforcement responsibility to administer
the UIC program. These regulations detail a process to transfer administration of the UIC
program from the EPA to an Indian tribe. This process is also outside the scope of this permitting



action. The EPA is currently responsible for implementing the UIC program on the Fort Berthold
Indian Reservation, as the MHA Nation has not applied for and been approved to do so. The

EPA must implement the program in accordance with the applicable program as set out in 40
CFR § 147.1752.

3. TECHNICAL CONCERNS

a. Lateral Migration of Fluid - EPA must assess impacts to trust waters from
waste disposal wells. Oil and gas activities on any of the lands on the
Reservation will have an impact on neighboring lands. The Draft Permit
proposes drilling Red Murphy SWD No. 1 in one of the poorest sandstone
intervals on the Reservation. Injection into this Inyan Kara sandstone
interval will result in disposed waste migrating far from the injection site and
contaminate MHA Nation trust lands only about 700 feet away. Any such
infiltration of contaminated fluids would constitute a trespass on the part of
the well operator and a breach of trust on the part of the EPA. For example,
assuming an injection rate of 15,000 barrels per day, the waste disposed in
Red Murphy SWD No. 1 will infiltrate trust lands in 3 years. The Draft
Permit does not contain measures to prevent this harmful phenomenon from
occurring. Review of the Draft Permit reflects that the injection zone
underlies the MHA Nation’s trust lands.

The Draft Permit identifies an Area of Review (“AOR?”), consisting of lands
within a fixed three-quarter mile radius of the proposed Red Murphy SWD
No. 1. Lands comprising this AOR include MHA Nation trust lands.
Pursuant to federal regulations, the purpose of the AOR is to establish an
estimated perimeter within which injected fluids could potentially migrate
into drinking water sources. See 40 C.F.R. § 146.6. Thus, the Draft Permit
acknowledges the potential for injected fluids to infiltrate portions of the
injection zone underlying MHA Nation trust lands, yet fails altogether to
establish any mechanism to prevent this infiltration. In fact, the Draft Permit
provides for an unlimited volume of fluid to be injected into the Red Murphy
SWD No. 1, meaning that an unlimited quantity of contaminated water is
likely to permeate MHA Nation trust lands. We need to know how far out the
produced water goes once it goes into the formation.

The rock characteristics of the Inyan Kara (Dakota) Formation is more
complex than a blind perforation program with fluid flow diagrams showing
multiple configurations depending on the clean sandstone interval variations.
EPA should obtain and include in its assessment, an August 15, 2017 analysis
by BLM, which shows that a number of disposal wells on the Reservation,
whether on fee or allottee lands are already impacting neighboring tribal



trust lands. Even using BLM’s overly conservative assumptions regarding
substrate pore space and despite BLM’s lack of site specific geological
analysis, BLM’s results show that many disposal wells on the Reservation are
being injected w/ waste at a rate and volume that resulting in migration of
waste on to trust lands.

EPA Response 3a:

The MHA Nation’s comments on the lateral migration of fluid concerns two different issues. The
first issue is that fluids could migrate laterally within the injection zone and affect pore space
underlying tribal trust lands. The Tribe also refers to this as “trespass’ or “subsurface trespass.”
The second issue is that fluids could migrate laterally within the injection zone and affect water
underlying trust lands. We discuss each issue separately.

Pore Space — The issue of subsurface trespass into pore space underlying an owner’s land is a
property rights issue that is expressly outside the scope of the UIC program. Consistent with 40
CFR § 144.35(b) and (c), the Permit specifies that “[i]ssuance of this Permit does not convey
property rights of any sort or any exclusive privilege; nor does it authorize any injury to persons
or property, any invasion of other private rights, or any infringement of any other federal, state or
local law or regulations.” Therefore, the EPA has no authority to consider this issue in this UIC
permitting decision.

Migration of fluid into waters underlying tribal trust lands — The Tribe raises a couple of
issues regarding the potential for the injectate to migrate into waters under trust lands. The Tribe
appears to call into question the EPA’s analysis about fluid movement in the Inyan Kara
Formation. It provides an alternate calculation and asserts that the injectate will cross into
groundwater underneath tribal trust land in 3 years. The Tribe raises concerns that the EPA did
not adequately assess the impact of underground injection on groundwater underlying tribal trust
land. It also asserts that EPA must prevent fluids from crossing into groundwater under tribal
trust land.

Modeling of fluid movement — The Tribe cites the BLM’s August 2017 analysis to support its
concern that fluid movement has already impacted tribal trust land on other parts of the
Reservation. The EPA obtained a copy of the BLM report and reviewed it. In addition to this
review, the EPA did some further modeling and analysis of fluid movement in this area. The
EPA conducted an analysis based on a set of models previously developed and presented by the
Department of Energy’s Pacific Northwest National Laboratory (PNNL). In developing the
model, a rigorous approach was taken to more accurately reflect the fluid movement in the Inyan
Kara sandstone injection zone, by assuming fluid flow only into the proposed well’s discrete
perforations each separated by less permeable layers. The results of the models show that
injecting at a rate of 14,000 barrels per day would result in the injectate entering waters
underlying tribal trust land in approximately one year. The volumetric model that EPA used is
generally similar to the BLM model. However, BLM uses the entire interval from the top of the
uppermost perforation to the bottom of the lowermost perforation interval. The EPA took a more
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conservative approach and assumed flow to only occur within the portion of the injection zone
that were perforated. Furthermore, the porosity values were based on values from each discrete
interval and not a gross value.

Migration of injectate into waters underlying tribal trust lands — The EPA’s authority to protect

groundwater from underground injection derives from the SDWA and its UIC regulations. The

UIC program as set out in the regulations does not authorize the EPA to protect all groundwater
but rather aquifers defined as “underground sources of drinking water” or “USDWs.” 40 CFR §
144.3.

The UIC regulations at 40 CFR § 144.12, and the Permit in Part I, prohibit injection into a Class
I well if it causes movement of a contaminant into a USDW. Therefore, following construction
of the well, the Permittee is required to submit the results of its water quality sampling, which
will provide data indicating whether the aquifer is a USDW at this site. If the aquifer is a USDW
at this location, the EPA would not issue an authorization to inject, and the Permittee could not
use the well to inject without first securing an aquifer exemption to exempt a specified area from
protection as a USDW.

In addition to the prohibition on injecting into a USDW, the permit has been changed to include
an injection volume limitation. As discussed in Response 3¢ below, the Final Permit includes an
injection volume limitation based on an updated modeling analysis to limit injection fluid
movement to a 736-foot radius around the well bore. This volume limitation is designed to
prevent injection fluid from migrating beneath tribal land, which lies 736 feet away from the well
bore. This change to the permit is based on the premise that the water in the aquifer underneath
the neighboring tribal trust land meets the definition of a USDW, based on EPA’s general
knowledge of the aquifer’s water quality in this area of the FBIR and the lack of site-specific
data available indicating that it is not a USDW. In response to the Tribe’s ground water quality
concerns, the EPA is exercising its discretion in incorporating this volume limit into the permit to
protect this potential USDW.

b. Monitoring - The Permit must contain adequate mechanisms to monitor the
volume of contaminated fluid flowing into portions of the injection zone
underlying MHA Nation’s trust lands. The lack of monitoring is a glaring
omission.

Response 3b:

The EPA requires monitoring of injection volumes, both monthly and cumulatively. In Part
1I(A)(3)(d) Sampling and Monitoring Devices, the Permit requires the installation of a non-
resettable flow meter that records the cumulative volumes on the injection line. Part II(D)(2)(b)
Monitoring Methods requires injected volumes, cumulative injective volumes, and injection rates
be recorded. Appendix D - Monitoring and Reporting Parameters requires weekly and annual
reports on injection rates and volumes. The EPA has incorporated monitoring requirements



throughout the Permit. This monitoring includes both injection rates and volumes. Compliance
with the injection volume limit will be verifiable with the monitoring requirements in place.
These requirements will ensure that the fluids injected will stay within the limits/distances set in
the permit.

¢. Maximum injection volume and rate - The Permit must establish a maximum
injection volume, as is necessary to prevent infiltration. Consistent with its
trust responsibility, EPA must, in consultation with the MHA Nation, study
the geological characteristics of waste disposal sites and determine an
acceptable injection rate prior to issuing waste disposal permits. These
additional terms must be developed with reliance on empirical studies
performed in consultation with the MHA Nation.

Response 3c:

After consideration of the MHA Nation’s concerns about potential impacts to its waters due to
the proximity of these waters to the proposed well, the Final Permit establishes an injection
volume limitation to prevent endangerment to USDWs in the injection zone underneath tribal
lands that are located 736 feet from the well bore. The injection volume limitation is based on the
additional modeling discussed in Response 3a above, limiting the fluid migration to 736 feet
from the well. The EPA is incorporating this volume limit into the Permit to protect this potential
USDW. Once the well is drilled and the water quality of the aquifer is definitively determined,
EPA will take whatever further action(s) may be needed prior to authorizing injection to ensure
protection of USDWs.

The Permit also includes other measures to protect USDWs. First, the Permit prohibits any
injection activity that allows movement of fluid containing any contaminant into USDWs, except
as authorized by 40 CFR part 146. Coupled with this prohibition, the Permit contains a two-step
process as briefly noted above. Specifically, the initial issuance of the Permit only allows the
Permittee to construct the well, and during and after construction, the Permittee is required to
collect data and perform testing. The Permittee must submit the data and testing results for EPA
review. Only following EPA review and approval will EPA issue an Authorization to Inject,
which would authorize injection by the Permittee. If submission of the data indicates that
proposed injection zone is a USDW, the Permittee will not be authorized to inject; they will need
to submit a proposal to the EPA for an aquifer exemption. Aquifer exemption requests typically
specify the areal extent of the aquifer to be exempted and must demonstrate that injected fluids
will remain within the exempted portion of the aquifer. The areal extent is generally consistent
with the Permittee’s total disposal needs. In this case, because there is an injection volume
limitation in the Permit, the Permittee may also need to request an increase in the volume limit
through a modification to the permit. The aquifer exemption process can be found at 40 CFR §
144.7 and 146.4; it is a process to exempt USDWs from protection under the SDWA because it



does not currently and will not in the future be used as a source of drinking water. The process
provides an opportunity for public notice and comment.

The Permit does not include a specific rate limitation, but it does include a maximum allowable
injection pressure (MAIP), which necessarily limits the injection rate and thereby prevents
movement of fluid out of the authorized injection zone to ensure USDWs are protected. More
specifically, increasing the injection rate will increase the injection pressure within the injection
zone due to the increase in back pressure caused by resistance within the receiving formation.
This resistance is determined by many hydrogeologic variables including porosity, permeability,
and transmissivity. The Permit also requires that injection pressures and rates be monitored and
reported.

The modeling results discussed above in Response 3a provides EPA the necessary level of
certainty to determine how far fluids would travel from the injection well based on volume and
rates of injection. More specifically, the model calculated travel distances over time based on
injection rates proposed by the operator. The model assumed injection only into the proposed
perforations (as provided in the Permit application), which correspond to clean sands that would
readily accept injected fluids rather than the entire aquifer thickness. Consequently, this
modeling more accurately reflects natural subsurface conditions. Using data from nearby wells
and these specific injection intervals provided a more realistic assessment of fluid migration over
time.

The EPA has consulted several times with the MHA Nation regarding UIC permits, and the Red
Murphy permit specifically, on the FBIR and provided opportunities for the Tribe to give input
on the Red Murphy application and draft permit, including the geologic information available at
this time. However, the EPA does not have a legal obligation to perform any studies or modeling
in conjunction with the Tribe.

d. Confinement - The EPA must consider the potential for waste, injected at
high volumes and pressures to fracture or breakthrough the well and impact
the MHA Nation’s groundwater and drinking water sources.

Response 3d:

The EPA did evaluate potential pathways for injected fluids to migrate outside of the authorized
injection zone to ensure that no USDWs are endangered by the permitted activity. As required by
the regulations, this analysis included consideration of the potential for injection to fracture the
confining zone. The Permit contains conditions related to this concern, as discussed below. In
addition, the Permit includes requirements for the Permittee to maintain mechanical integrity so
that the well itself is not a conduit for fluid migration outside of the authorized injection zone.

There are two permit conditions that specifically address the Tribe’s concerns about fracturing of
the confining zone and the potential for waste to impact the Tribe’s drinking water sources. First,
the Permit prohibits injection activity that allows movement of a contaminant into USDWs. See
Final Permit, Part I. Second, the Permit includes a provision prohibiting injection at a pressure
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that would propagate existing or initiate new fractures in the confining zone. See Final Permit,
Part I1, Section B.4. (a). This permit condition limits injection pressure to ensure such fracturing
does not occur, thereby preventing migration of fluids out of the authorized injection zone and
into USDWs. Additionally, more than 3,000 feet of impermeable rock layers within the Dakota
Group and the Pierre Shale provide adequate confinement between the proposed injection zone
and overlying USDWs including the Fox Hills aquifer.

In response to the Tribe’s concerns regarding “breakthrough” of the well, there are permit
conditions that ensure well integrity so that the well itself does not serve as a conduit for injected
waste to migrate to out of the injection zone and into USDWs. First, the Permit includes well
construction requirements designed to protect USDWs adjacent to the well. For example, Part II.
Section A.1 of the Permit requires that the well “shall be cased and cemented to prevent the
movement of fluids into or between USDWs, and shall be in accordance with 40 CFR § 146.22.”
Well construction requirements are also described in Appendix A in the Permit. Second, during
operation, the Permit prohibits injection between the outermost casing and the well bore. See
Part II, Section B.1. In addition to the specific well construction and operating requirements, the
Permit requires both initial testing and periodic testing to ensure that the well has mechanical
integrity and is operating as designed. There are two types of mechanical integrity tests. Part |
evaluates the potential for leaks from inside the well. This includes the injection tubing, packer
and well casing. This test is performed by pressurizing the tubing-casing annulus of the well and
observing the pressure over a specified period for leaks. Part 11 evaluates the external
construction of the well, to ensure the cement between the well casing and the formation is
protective of USDWs. This is done by running a cement bond log (CBL) which measures the
quality and seal of cement between the casing and the formation (borehole). Depending on the
CBL’s results, additional Part Il test methods may be required including radioactive tracer
surveys, temperature logs, and oxygen activation logs to ensure there is no upward migration of
fluids outside of the well casing and into USDWs.

e. Penalties - The Draft Permit should also establish penalties for the injection
of fluids in excess of the maximum volume, including, without limitation,
forced shutdown of the injection well and the payment of fines for any
violation to provide for any needed remediation.

Response 3e:

The purpose of a UIC permit is to regulate underground injection through appropriate
construction, operating and maintenance, recording and monitoring, and plugging and closure
requirements. These regulations can be found at 40 CFR §§ 144.51 and 144.52, and specific
Class Il requirements can be found at 40 CFR part 146 subpart C. The SDWA and its
implementing regulations do not specify a process to establish penalties in a permit. Any
enforcement of a permit violation must go through the enforcement process and is governed by
the SDWA at 42 USC section 300h-2.
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Exceeding the volume limitation would be considered a violation of the permit and would be
addressed using EPA’s enforcement authority to determine any appropriate penalties or
remedies. The potential for an exceedance would be identified based on the EPA’s review of the
Permittee’s ongoing monitoring and reporting of injection rates and cumulative volumes required
in the Permit. Therefore, both the Permittee and the EPA will know well in advance whether
injection volumes are nearing the limit thereby enabling EPA to take timely and appropriate
action to prevent or address exceedance of this limit.

In addition, the Permit requires that the Permittee shut-in the well if there is a loss of mechanical
integrity. See Part II. Section C.5. This is to prevent endangerment to nearby USDWs due to the
potential for injected fluids to migrate from inside the well or along the outside of the well’s
casing.

4. Comment 4:

The draft permit violates EPA’s trust responsibility to the MHA Nation. In
administering the UIC program under the Safe Drinking Water Act, EPA retains its
fiduciary obligation to “safeguard Indian interests in land.” HRI Inc. v.
Environmental Protection Agency, 198 F.3d 1224, 1245 (10th Cir. 2000) (citing
Drummond v. United States, 324 U.S. 316, 318 (1945)). Therefore, when overseeing
and permitting underground injection wells located in Indian country, or otherwise
having a potential impact on Indian lands, EPA’s duties extend beyond ensuring
that drinking water sources remain untainted. EPA, as trustee for the MHA Nation
and its members, must also protect against other adverse impacts on Indian lands.
The Draft Permit, as currently written, does not adequately monitor and protect
against potential harms to MHA Nation lands, including the infiltration of
contaminated waters into tribally owned pore space.

Response 4:

The Tribe asserts that the federal trust responsibility for federally recognized Indian tribes in this
instance extends beyond the protection of drinking water sources and requires the EPA to protect
Indian lands. The federal general trust responsibility does not create an independent, enforceable
mandate or specific trust requirement beyond the EPA’s obligation to comply with the legal
requirements generally applicable to this situation under federal law — in this case the SDWA.
While the EPA does not have authority under the SDWA to consider impacts to surface or
subsurface property interests, the Final Permit complies with the SDWA by including adequate
permit conditions to protect USDWs under tribal lands. As explained in Response 1, the UIC
program is limited in scope, and the UIC regulations establish the only criteria under which the
EPA can approve, deny, or condition permits. There are no UIC regulations authorizing the EPA
to consider property interests or well siting, unless the siting concerns are related to geologic
suitability relative to endangerment of USDWs. Issues regarding property interests (either
surface or subsurface) are outside the scope of the UIC program, and the EPA has no authority or
discretion to condition or deny permits based on these considerations. Further, as noted in
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Attachment 1, the EPA has not identified any statute that would impose on the EPA a specific
trust responsibility in this matter.

EPA is committed to maintaining its long-standing work with federally recognized Indian tribes
on a government-to-government basis. Indeed, one of the key principles of the EPA Policy for
the Administration of Environmental Programs on Indian Reservations (1984) is that the
Agency, in keeping with the federal trust responsibility, will assure that tribal concerns and
interests are considered whenever EPA’s actions and/or decisions may affect reservation
environments. Consistent with the federal trust responsibility, EPA has consulted and
coordinated with the MHA Nation for over a year on UIC permitting issues on the Fort Berthold
Indian Reservation. As we expressed in the EPA’s December 28, 2017 letter to John Fredericks,
the Tribe’s attorney, EPA considers tribal interests in decision-making where we have discretion
or authority to do so, consistent with the federal general trust responsibility. However, that trust
responsibility does not grant the Agency additional authorities beyond those granted to us by
Congress under the SDWA. Therefore, where we do not have authority or discretion to pursue a
course of action, the general trust responsibility does not provide us any additional authority to
do so.

The HRI. Inc. v. EPA case, cited by the Tribe, is consistent with the scope of the federal general
trust responsibility described above. As referenced by the court, the federal general trust
responsibility includes an obligation to protect tribal jurisdiction and tribal sovereignty over its
lands, HRI, Inc. v. EPA, 198 F.3d 1224, 1245 (10" Cir. 2000), but does not create an
independent, enforceable mandate or specific trust requirement beyond the EPA’s obligation to
comply with the legal requirements generally applicable under federal law. See, e.g., Morongo
Band of Mission Indians v. FAA, 161 F.3d 569, 574 (9" Cir. 1998); Gros Ventre Tribe v. United
States, 469 F.3d 801, 809-814 (9th Cir. 2006).

5. Comment 5:
The MHA Nation referred to EPA’s Policy on Consultation and Coordination with
Indian Tribes (Policy) several times in its comments. The Tribe stated that the
Policy requires that EPA work directly with the MHA Nation in the issuance of any
permit as the sovereign entity with the primary authority over the Reservation. It
quoted the Policy, stating that the ""EPA recognizes and works directly with
federally recognized tribes as sovereign entities with primary authority and
responsibility for each tribe’s land and membership....” and expressed that “[t]his
Guiding Principle implements and is required by EPA’s treaty and trust
responsibility to the MHA Nation.” The Tribe’s comments suggested that the Policy
provides the EPA with the authority to deny the UIC permit application for Red
Murphy SWD No. 1 on the basis of the Tribe’s resolution.

EPA Response 5:

The EPA acted consistently with the Policy throughout the permitting process. As stated in the
Policy, “EPA’s policy is to consult on a government-to-government basis with federally
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recognized tribal governments when EPA actions and decisions may affect tribal interests.” The
EPA has engaged in government-to-government consultation with the MHA Nation for over a
year on UIC permitting issues and sought its input regarding tribal concerns about UIC well
permit applications within the Fort Berthold Indian Reservation, including the application for
Red Murphy SWD No. 1. Specifically, the EPA held tribal consultations with the Tribe on
September 1, 2017, December 20, 2017, and September 11, 2018 concerning the application for
Red Murphy SWD No. 1.

The Tribe cites one of the guiding principles of the Policy in support of its position that the EPA
should deny the UIC permit application for Red Murphy SWD No. 1 on the basis of the Tribe’s
resolution — "EPA recognizes and works directly with federally recognized tribes as sovereign
entities with primary authority and responsibility for each tribe’s land and membership....”
Where we have discretion to do so, the EPA has considered the Tribe’s input and sought to
address its concerns. See Responses 3 and 4 above. The Tribe further states that “[t]his Guiding
Principle implements and is required by EPA’s treaty and trust responsibility to the MHA
Nation,” and suggests that the Policy provides the EPA with the authority to deny the UIC
permit application. However, the Policy does not create independent legal authorities separate
from the SDWA, and as explained above in Response |, the MHA Nation’s treaties and the
federal trust responsibility do not provide the EPA with the authority to deny UIC permit
applications on the basis of the Tribe’s resolution, and neither does the Policy.

6. Comment 6:
EPA Environmental Appeals Board (EAB) decisions do not limit tribal authority
and EPA’s trust responsibility in issuing UIC permits. The MHA Nation is not
aware of any EAB decision that would limit EPA’s ability to consider and abide by
MHA Nation resolution. None of the cited decisions considered the sovereign
authorities of Indian tribes, EPA’s govt-to-govt relationship with Indian tribes,
EPA’s ability to implement alternate UIC programs on tribal lands, and EPA’s
Policy on Consultation and Coordination with Indian Tribes. The SDWA and its
regulations do not circumscribe this trust responsibility in any way. To the contrary,
by incorporating tribe-specific provision authorizing EPA to promulgate an
alternate UIC Program for Class II wells, applicable regulations acknowledge the
unique trust relationship between federal agencies and Indian Tribes. Based on this
review, there does not appear to be an EAB decision that would limit EPA’ existing
regulations, policy and responsibilities to defer to and coordinate with the MHA
Nation.

EPA Response 6:

During the tribal consultation process for UIC permits, including for Red Murphy SWD No. 1,
the EPA discussed the limitations on our authority with the MHA Nation, explaining that the
SDWA does not authorize the EPA to implement the Tribe’s laws in UIC permit decisions by the
Agency. As the Tribe notes in its comments, the EPA provided a list of relevant EPA
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Environmental Appeals Board (EAB) decisions that discuss limitations on the scope of the
EPA’s UIC permitting authority. These cases speak to the limited scope of the EPA’s authority
in issuing UIC permits and hold that matters of state or local law and property rights, which
include pore space ownership, are outside the scope of the EPA’s permitting authority.

The Tribe disputes the effect of these cases in this permitting decision and asserts that the
application of the federal trust responsibility to federally recognized Indian tribes would allow
the EPA to consider and abide by, and effectively implement, the MHA Nation Resolution No.
11-75-VJB. The Tribe asserts that the EAB has never before considered the following factors in
these previous decisions: the sovereign authorities of Indian tribes, EPA’s government-to-
government relationship with Indian tribes, EPA’s ability to implement alternate UIC programs
on tribal lands, and EPA’s Policy on Consultation and Coordination with Indian Tribes. Even if
the EAB has not had the opportunity to consider these factors in prior decisions, the EPA Region
8 did consider these factors in the context of this permitting decision. Our analysis of our
authorities under the SDWA is informed by EAB decisions. We address the scope of the EPA’s
SDWA legal authority, including the EPA’s lack of authority under the SDWA and its
regulations to condition or deny UIC permit applications based upon MHA Nation Resolution
No. 11-75-VJB, in Responses 1 and 4. We address tribal sovereign authority in Response 1. We
address the federal trust responsibility (i.e. — the government-to-government relationship) in
Responses 1 and 4. We address alternate UIC programs in Response 2. We address EPA’s Policy
on Consultation and Coordination with Indian Tribes in Response 5.
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ATTACHMENT E




EPA Region 8 Underground Injection Control (UIC) Program
Response to Public Comments

Class II Commercial Permit No. ND22349-11250
Red Murphy SWD # 1
Salt Water Disposal Well

Issued to:

Goodnight Midstream Bakken, LL.C
5910 N. Central Expressway, Suite 630
Dallas, Texas 75206

Final Permit issuance: February 15,2019

Background:

The Red Murphy SWD #1 Permit (Permit) is a Class I UIC commercial salt water disposal
Permit for a new injection well on the Fort Berthold Indian Reservation (FBIR). The draft permit
for this well was issued on June 1, 2018 with a 30-day public comment period. A public notice of
the comment period was published in the New Town News and the Dunn County Herald. It was
also posted on EPA Region 8’s website. A two-week extension for public comments was granted
to provide the Mandan, Hidatsa and Arikara Nation (MHA Nation or Tribe) additional time to
comment on this draft permit. The Final Permit authorizes commercial disposal of oil-produced
fluids through injection.

The EPA only received one set of written comments on the draft permit during the comment
period, from the MHA Nation. However, the EPA also received verbal comments from the MHA
Nation throughout the tribal consultation process. Finally, the EPA received a written comment
outside of the comment period from the MHA Nation Energy Department staff. While EPA does
not generally accept public comments outside of the comment period, it decided to do so in this
case to ensure that the EPA could understand and give full consideration to the Tribe’s interests.
All comments are included in the administrative record for EPA’s Final Permit decision.

Changes to the Final Permit:

Pursuant to the UIC permitting regulations at 40 CFR § 124.17, the Response to Comment must
specify which provisions of the draft permit have been changed in the final permit decision and
provide a reason for the change. The following changes have been made to the Final Permit:



1. Appendix C. Operating Requirements

Draft Permit Language: “There is no limitation on the fluid volume permitted to be injected
into this well.... If an aquifer exemption is required and approved for this Permit, then a
volume limit will be set based on the conditions of the aquifer exemption, through the
modification process.”

Final Permit Language: The permittee, upon being granted authorization to inject, may
dispose of up to 5,200,000 barrels of produced fluids as described in the Permit.

Reason for change: The Final Permit includes a volume limitation based on modeling results
and analysis and limiting injection fluid movement to a 736-foot radius around the well bore.
This volume limitation is designed to prevent injection fluid from migrating beneath tribal land,
which lies 736 feet away from the well bore. The EPA’s preliminary assessment is that the
portion of the Inyan Kara aquifer proposed to receive injected fluids is an underground source of
drinking water (USDW), including the area of the aquifer underneath tribal land 736 feet from
the well bore. This is based on EPA’s general knowledge of the aquifer’s water quality in this
area of the Fort Berthold Indian Reservation (FBIR) and the lack of available site-specific data
indicating that it is not a USDW. However, if the required water samples indicate that the
aquifer is not a USDW at the well bore, this volume limitation is imposed as an additional
protective measure to prevent injection fluid from migrating to potential USDWs under Tribal
lands. The permittee is required in Appendix B to sample the aquifer prior to being authorized to
inject. The EPA will use these sampling results to definitively determine whether this portion of
the aquifer is a USDW, in which case the permittee may request, and EPA must review and
approve, an aquifer exemption before injection can commence.

Response to Comments

In accordance with 40 CFR § 124.17, this section briefly describes and responds to all significant
comments on the draft permit. The EPA Region 8 only received comments from two
commenters, the MHA Nation Tribal Government and MHA Nation Energy Department staff.
The MHA Nation provided comments in both written and verbal form.

1. Comment 1:

The EPA should withhold or deny the Class II Underground Injection Control
(“UIC”) Permit No. ND22349-11250 for Red Murphy SWD No. 1 to be operated by
Goodnight Midstream Bakken, LLC (“Goodnight”) until the company complies
with MHA Nation law, which requires MHA Nation approval prior to issuance of
the Permit. Oil and gas development presents opportunities for economic growth,
but it also presents hazards to the health and safety of the members of the MHA
Nation if not properly regulated. To protect Tribal members and Reservation
residents from the harmful effects of oil and gas development, the MHA Nation
enacted Resolution No. 11-75-VJB governing the disposal of waste associated with



the exploration and development of oil and gas on the Reservation. The Resolution
requires that the MHA Nation‘s Tribal Council approve any waste disposal facility.
Goodnight has not contacted the MHA Nation to obtain approval for waste disposal
within the Reservation.

MHA Nation authority over waste disposal wells stems from its Constitution,
approved under the Indian Reorganization Act of 1934, 25 U.S.C. §§ 461 ef seq.
(IRA). The MHA Nation regulation of waste disposal wells pursuant to its authority
under its Congressionally authorized and federally approved Constitution is similar
to tribal authority exercised under the Clean Water Act. For example, in Montana v.
EPA, 137 F.3d 1135, 1141 (9t Cir. 1998), the Court upheld the EPA’s approval of
tribal regulation of reservation water resources pursuant to the Clean Water Act
even when that regulation affects non-Indians—such as Goodnight in this case. The
MHA Nation has inherent authority over non-Indian activities on fee lands within
the Reservation. This authority provides for the regulation of all waste disposal
facilities within the Reservation including facilities operated by non-Indians on fee
lands.

The EPA should find that the following legal authorities and principles provide
authority to condition or deny UIC permits based on the tribal resolution: the IRA,
the federal trust responsibility to federally recognized Indian tribes, the “mild and
equitable regulation” language under the 1825 Trade and Intercourse Treaties, the
1851 Fort Laramie Treaty, and principles of cooperative federalism.

Other federal agencies defer to tribal law, including the Department of Energy
(DOE) and the Bureau of Land Management (BLM). At an Indian Country Energy
and Infrastructure Working Group meeting, DOE Deputy Secretary of Energy Dan
Brouillette gave a speech in which he said: “And let me be clear: it is not
Administration Policy to dictate terms to tribes, but to consult, respecting tribal
sovereignty by affording all tribes the opportunity to decide whether and how
energy is developed on their lands, and to negotiate the benefits they reap from
development....Moreover, the Administration is committed to the principle of
Indian Energy Sovereignty...the concept that tribal governments, not feds, should
decide which regulatory, tax, environmental, historic preservation, and sacred sites
laws apply on Indian lands and govern Indian energy development.” A recent BLM
final rule defers to tribal law by including a regulation that allows oil and gas
operators to vent or flare oil-well gas royalty free when the venting or flaring is
done in compliance with applicable rules, regulations, or orders of the State
regulatory agency (for Federal gas) or tribe (for Indian gas). 83 FR 49184 (Sept. 28,
2018).

EPA Response 1:

The EPA cannot condition or deny permit applications based on the Tribe’s laws. The Safe
Drinking Water Act (SDWA) and its implementing regulations establish the only criteria under
which the EPA may condition, approve, or deny permit applications for underground injection,



and the regulations generally are limited to the protection of USDWs. These regulations do not
provide authority to make permitting decisions based on another entity’s laws; those laws are
outside the scope of the UIC program. However, issuance of a UIC permit by the EPA does not
shield a permittee from compliance with other applicable laws. Consistent with 40 CFR §
144.35(b) and (c), the Permit specifies that “[i]ssuance of this Permit does not convey property
rights of any sort or any exclusive privilege; nor does it authorize any injury to persons or
property, any invasion of other private rights, or any infringement of any other federal, state or
local law or regulations.” Therefore, it is the Permittee’s responsibility to comply with any other
applicable laws which are outside the scope of the EPA’s program.

The EPA respectfully acknowledges the MHA Nation’s arguments regarding its authority to
regulate oil and gas operations on the Fort Berthold Indian Reservation. However, the issue of
Tribal authority is not before the EPA and is outside the scope of this permitting action. The EPA
directly implements the UIC program throughout Indian country in North Dakota under authority
from the SDWA. See 40 CFR § 147.1752. Accordingly, this Permit is being issued under the
EPA’s authority.

The EPA reviewed the legal authorities and principles cited by the MHA Nation, including the
IRA, the federal trust responsibility to federally recognized Indian tribes, the “mild and equitable
regulation” language under the 1825 Trade and Intercourse Treaties, the 1851 Fort Laramie
Treaty, and principles of cooperative federalism. None of these legal authorities or principles
alter the EPA’s authority under the SDWA or provide the EPA authority to deny or condition
UIC permits based on the MHA Nation’s tribal resolution. The EPA provided a letter to the
MHA Nation on December 28, 2017, summarizing its analysis on each of these authorities and
principles. We are attaching a copy of the letter to this Response to Comments. (Attachment 1).

Finally, the DOE’s and the BLM’s purported ability to defer to tribal law does not affect the
EPA’s legal authority in this EPA UIC permitting action. The EPA reviewed the speech that the
MHA Nation cited, given by DOE Deputy Secretary of Energy Dan Brouillette at an Indian
Country Energy and Infrastructure Working Group meeting. The speech referenced DOE
policies and principles of deferring to tribal law. However, the MHA Nation does not reference
any legal authority that would require or allow the EPA to implement these policies and
principles consistent with the SDWA. The DOE policies and principles of deferring to tribal law
do not authorize the EPA to deny or condition UIC permit applications based on Resolution No.
11-75-VIB. Similarly, the BLM final rule regarding venting and flaring of oil and gas operations
does not affect EPA’s legal authority in this EPA UIC permitting action. According to the BLM,
its legal authority for the rule is based on the Mineral Leasing Act and related statutes. 83 Fed.
Reg. 49184, 49188 (September 28, 2018). The BLM’s legal authorities do not apply to the EPA,
do not provide the EPA any additional legal authority, and are outside the scope of the EPA UIC
program.

2. Comment 2:

EPA regulations implementing the SDWA recognize tribal authority over waste
disposal wells. SDWA regulations, consistent with EPA’s treaty and trust
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responsibility and Tribal Policy, affirm that EPA should consider tribal authorities
and interests in overseeing and permitting Class II wells in Indian country. EPA
regulations allow the Administrator to promulgate an alternate UIC program for
Class II wells in Indian country. 40 CFR § 144.2. In its oversight and permitting,
EPA is further directed to consider “[t]he interest and preferences of the tribal
government having responsibility for the given reservation or Indian lands.” 40
CFR § 144.2(a). In this case, EPA should promulgate an alternative UIC Program to
manage the large number of disposal wells proposed for the Reservation and
prevent impacts to tribal trust lands and waters, including the well relating to the
draft permit. This alternative UIC program should be developed in consultation to
include the “interest and preferences” of the MHA Nation. As set out in Resolution
No. 11-75-VJB, EPA’s alternative UIC program for the Reservation should include
coordination with and the approval of the MHA Nation. The MHA Nation
expressed its interests and preferences in Resolution No. 11-75-VJB, and EPA
should abide by this clear expression of the MHA Nation’s interests and
preferences.

EPA Response 2:

The UIC regulations do acknowledge two roles for tribes under the UIC program; these roles are
detailed at 40 CFR § 144.2 and 40 CFR § 145.52. However, neither of these regulations apply in
this permitting action.

The MHA Nation specifically commented that 40 CFR § 144.2 allows the EPA Administrator to
promulgate an alternate UIC Program for Class Il wells on any Indian reservation or Indian
lands. It urged the EPA to promulgate such an alternative program and consider the interests and
preferences of the Tribal government, as directed by the regulation. While it is possible to
promulgate an alternate Class II UIC program to the one outlined in the federal regulations, such
a promulgation must be done through notice and comment rulemaking, not through a specific
permitting action. Therefore, this is outside the scope of this UIC permitting action. The current
applicable program on the Fort Berthold Indian Reservation is codified at 40 CFR § 147.1752, is
EPA-administered, and includes the requirements of 40 CFR parts 124, 144, 146, and 148.

The MHA Nation also cited to 40 CFR § 144.2 to support an argument that EPA is directed to
consider the Tribal Government’s interest and preference in oversight and permitting. As
explained above, 40 CFR § 144.2 allows the EPA to promulgate an alternate UIC Class II
program for an Indian reservation; it does not contain any requirements with regard to specific
permitting actions. Therefore, this provision does not provide authority for the EPA to condition
or deny a permit based on the Tribe’s resolution.

The second role for tribes described in the UIC regulations can be found at 40 CFR § 145.52-.58.
Under these regulations, a tribe can apply for primary enforcement responsibility to administer
the UIC program. These regulations detail a process to transfer administration of the UIC
program from the EPA to an Indian tribe. This process is also outside the scope of this permitting



action. The EPA is currently responsible for implementing the UIC program on the Fort Berthold
Indian Reservation, as the MHA Nation has not applied for and been approved to do so. The

EPA must implement the program in accordance with the applicable program as set out in 40
CFR § 147.1752.

3. TECHNICAL CONCERNS

a. Lateral Migration of Fluid - EPA must assess impacts to trust waters from
waste disposal wells. Oil and gas activities on any of the lands on the
Reservation will have an impact on neighboring lands. The Draft Permit
proposes drilling Red Murphy SWD No. 1 in one of the poorest sandstone
intervals on the Reservation. Injection into this Inyan Kara sandstone
interval will result in disposed waste migrating far from the injection site and
contaminate MHA Nation trust lands only about 700 feet away. Any such
infiltration of contaminated fluids would constitute a trespass on the part of
the well operator and a breach of trust on the part of the EPA. For example,
assuming an injection rate of 15,000 barrels per day, the waste disposed in
Red Murphy SWD No. 1 will infiltrate trust lands in 3 years. The Draft
Permit does not contain measures to prevent this harmful phenomenon from
occurring. Review of the Draft Permit reflects that the injection zone
underlies the MHA Nation’s trust lands.

The Draft Permit identifies an Area of Review (“AOR?”), consisting of lands
within a fixed three-quarter mile radius of the proposed Red Murphy SWD
No. 1. Lands comprising this AOR include MHA Nation trust lands.
Pursuant to federal regulations, the purpose of the AOR is to establish an
estimated perimeter within which injected fluids could potentially migrate
into drinking water sources. See 40 C.F.R. § 146.6. Thus, the Draft Permit
acknowledges the potential for injected fluids to infiltrate portions of the
injection zone underlying MHA Nation trust lands, yet fails altogether to
establish any mechanism to prevent this infiltration. In fact, the Draft Permit
provides for an unlimited volume of fluid to be injected into the Red Murphy
SWD No. 1, meaning that an unlimited quantity of contaminated water is
likely to permeate MHA Nation trust lands. We need to know how far out the
produced water goes once it goes into the formation.

The rock characteristics of the Inyan Kara (Dakota) Formation is more
complex than a blind perforation program with fluid flow diagrams showing
multiple configurations depending on the clean sandstone interval variations.
EPA should obtain and include in its assessment, an August 15, 2017 analysis
by BLM, which shows that a number of disposal wells on the Reservation,
whether on fee or allottee lands are already impacting neighboring tribal



trust lands. Even using BLM’s overly conservative assumptions regarding
substrate pore space and despite BLM’s lack of site specific geological
analysis, BLM’s results show that many disposal wells on the Reservation are
being injected w/ waste at a rate and volume that resulting in migration of
waste on to trust lands.

EPA Response 3a:

The MHA Nation’s comments on the lateral migration of fluid concerns two different issues. The
first issue is that fluids could migrate laterally within the injection zone and affect pore space
underlying tribal trust lands. The Tribe also refers to this as “trespass’™ or “subsurface trespass.”
The second issue is that fluids could migrate laterally within the injection zone and affect water
underlying trust lands. We discuss each issue separately.

Pore Space — The issue of subsurface trespass into pore space underlying an owner’s land is a
property rights issue that is expressly outside the scope of the UIC program. Consistent with 40
CFR § 144.35(b) and (c), the Permit specifies that “[i]ssuance of this Permit does not convey
property rights of any sort or any exclusive privilege; nor does it authorize any injury to persons
or property, any invasion of other private rights, or any infringement of any other federal, state or
local law or regulations.” Therefore, the EPA has no authority to consider this issue in this UIC
permitting decision.

Migration of fluid into waters underlying tribal trust lands — The Tribe raises a couple of
issues regarding the potential for the injectate to migrate into waters under trust lands. The Tribe
appears to call into question the EPA’s analysis about fluid movement in the Inyan Kara
Formation. It provides an alternate calculation and asserts that the injectate will cross into
groundwater underneath tribal trust land in 3 years. The Tribe raises concerns that the EPA did
not adequately assess the impact of underground injection on groundwater underlying tribal trust
land. It also asserts that EPA must prevent fluids from crossing into groundwater under tribal
trust land.

Modeling of fluid movement — The Tribe cites the BLM’s August 2017 analysis to support its
concern that fluid movement has already impacted tribal trust land on other parts of the
Reservation. The EPA obtained a copy of the BLM report and reviewed it. In addition to this
review, the EPA did some further modeling and analysis of fluid movement in this area. The
EPA conducted an analysis based on a set of models previously developed and presented by the
Department of Energy’s Pacific Northwest National Laboratory (PNNL). In developing the
model, a rigorous approach was taken to more accurately reflect the fluid movement in the Inyan
Kara sandstone injection zone, by assuming fluid flow only into the proposed well’s discrete
perforations each separated by less permeable layers. The results of the models show that
injecting at a rate of 14,000 barrels per day would result in the injectate entering waters
underlying tribal trust land in approximately one year. The volumetric model that EPA used is
generally similar to the BLM model. However, BLM uses the entire interval from the top of the
uppermost perforation to the bottom of the lowermost perforation interval. The EPA took a more
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conservative approach and assumed flow to only occur within the portion of the injection zone
that were perforated. Furthermore, the porosity values were based on values from each discrete
interval and not a gross value.

Migration of injectate into waters underlying tribal trust lands — The EPA’s authority to protect

groundwater from underground injection derives from the SDWA and its UIC regulations. The

UIC program as set out in the regulations does not authorize the EPA to protect all groundwater
but rather aquifers defined as “underground sources of drinking water” or “USDWs.” 40 CFR §
144.3.

The UIC regulations at 40 CFR § 144.12, and the Permit in Part I, prohibit injection into a Class
IT well if it causes movement of a contaminant into a USDW. Therefore, following construction
of the well, the Permittee is required to submit the results of its water quality sampling, which
will provide data indicating whether the aquifer is a USDW at this site. If the aquifer is a USDW
at this location, the EPA would not issue an authorization to inject, and the Permittee could not
use the well to inject without first securing an aquifer exemption to exempt a specified area from
protection as a USDW.

In addition to the prohibition on injecting into a USDW, the permit has been changed to include
an injection volume limitation. As discussed in Response 3¢ below, the Final Permit includes an
injection volume limitation based on an updated modeling analysis to limit injection fluid
movement to a 736-foot radius around the well bore. This volume limitation is designed to
prevent injection fluid from migrating beneath tribal land, which lies 736 feet away from the well
bore. This change to the permit is based on the premise that the water in the aquifer underneath
the neighboring tribal trust land meets the definition of a USDW, based on EPA’s general
knowledge of the aquifer’s water quality in this area of the FBIR and the lack of site-specific
data available indicating that it is nota USDW. In response to the Tribe’s ground water quality
concerns, the EPA is exercising its discretion in incorporating this volume limit into the permit to
protect this potential USDW.

b. Monitoring - The Permit must contain adequate mechanisms to monitor the
volume of contaminated fluid flowing into portions of the injection zone
underlying MHA Nation’s trust lands. The lack of monitoring is a glaring
omission.

Response 3b:

The EPA requires monitoring of injection volumes, both monthly and cumulatively. In Part
H(A)(3)(d) Sampling and Monitoring Devices, the Permit requires the installation of a non-
resettable flow meter that records the cumulative volumes on the injection line. Part I1(D)(2)(b)
Monitoring Methods requires injected volumes, cumulative injective volumes, and injection rates
be recorded. Appendix D - Monitoring and Reporting Parameters requires weekly and annual
reports on injection rates and volumes. The EPA has incorporated monitoring requirements



throughout the Permit. This monitoring includes both injection rates and volumes. Compliance
with the injection volume limit will be verifiable with the monitoring requirements in place.
These requirements will ensure that the fluids injected will stay within the limits/distances set in
the permit.

¢. Maximum injection volume and rate - The Permit must establish a maximum
injection volume, as is necessary to prevent infiltration. Consistent with its
trust responsibility, EPA must, in consultation with the MHA Nation, study
the geological characteristics of waste disposal sites and determine an
acceptable injection rate prior to issuing waste disposal permits. These
additional terms must be developed with reliance on empirical studies
performed in consultation with the MHA Nation.

Response 3c:

After consideration of the MHA Nation’s concerns about potential impacts to its waters due to
the proximity of these waters to the proposed well, the Final Permit establishes an injection
volume limitation to prevent endangerment to USDWs in the injection zone underneath tribal
lands that are located 736 feet from the well bore. The injection volume limitation is based on the
additional modeling discussed in Response 3a above, limiting the fluid migration to 736 feet
from the well. The EPA is incorporating this volume limit into the Permit to protect this potential
USDW. Once the well is drilled and the water quality of the aquifer is definitively determined,
EPA will take whatever further action(s) may be needed prior to authorizing injection to ensure
protection of USDWs.

The Permit also includes other measures to protect USDWs. First, the Permit prohibits any
injection activity that allows movement of fluid containing any contaminant into USDWs, except
as authorized by 40 CFR part 146. Coupled with this prohibition, the Permit contains a two-step
process as briefly noted above. Specifically, the initial issuance of the Permit only allows the
Permittee to construct the well, and during and after construction, the Permittee is required to
collect data and perform testing. The Permittee must submit the data and testing results for EPA
review. Only following EPA review and approval will EPA issue an Authorization to Inject,
which would authorize injection by the Permittee. If submission of the data indicates that
proposed injection zone is a USDW, the Permittee will not be authorized to inject; they will need
to submit a proposal to the EPA for an aquifer exemption. Aquifer exemption requests typically
specify the areal extent of the aquifer to be exempted and must demonstrate that injected fluids
will remain within the exempted portion of the aquifer. The areal extent is generally consistent
with the Permittee’s total disposal needs. In this case, because there is an injection volume
limitation in the Permit, the Permittee may also need to request an increase in the volume limit
through a modification to the permit. The aquifer exemption process can be found at 40 CFR §
144.7 and 146.4; it is a process to exempt USDWs from protection under the SDWA because it



does not currently and will not in the future be used as a source of drinking water. The process
provides an opportunity for public notice and comment.

The Permit does not include a specific rate limitation, but it does include a maximum allowable
injection pressure (MAIP), which necessarily limits the injection rate and thereby prevents
movement of fluid out of the authorized injection zone to ensure USDWs are protected. More
specifically, increasing the injection rate will increase the injection pressure within the injection
zone due to the increase in back pressure caused by resistance within the receiving formation.
This resistance is determined by many hydrogeologic variables including porosity, permeability,
and transmissivity. The Permit also requires that injection pressures and rates be monitored and
reported.

The modeling results discussed above in Response 3a provides EPA the necessary level of
certainty to determine how far fluids would travel from the injection well based on volume and
rates of injection. More specifically, the model calculated travel distances over time based on
injection rates proposed by the operator. The model assumed injection only into the proposed
perforations (as provided in the Permit application), which correspond to clean sands that would
readily accept injected fluids rather than the entire aquifer thickness. Consequently, this
modeling more accurately reflects natural subsurface conditions. Using data from nearby wells
and these specific injection intervals provided a more realistic assessment of fluid migration over
time.

The EPA has consulted several times with the MHA Nation regarding UIC permits, and the Red
Murphy permit specifically, on the FBIR and provided opportunities for the Tribe to give input
on the Red Murphy application and draft permit, including the geologic information available at
this time. However, the EPA does not have a legal obligation to perform any studies or modeling
in conjunction with the Tribe.

d. Confinement - The EPA must consider the potential for waste, injected at
high volumes and pressures to fracture or breakthrough the well and impact
the MHA Nation’s groundwater and drinking water sources.

Response 3d:

The EPA did evaluate potential pathways for injected fluids to migrate outside of the authorized
injection zone to ensure that no USDWs are endangered by the permitted activity. As required by
the regulations, this analysis included consideration of the potential for injection to fracture the
confining zone. The Permit contains conditions related to this concern, as discussed below. In
addition, the Permit includes requirements for the Permittee to maintain mechanical integrity so
that the well itself is not a conduit for fluid migration outside of the authorized injection zone.

There are two permit conditions that specifically address the Tribe’s concerns about fracturing of
the confining zone and the potential for waste to impact the Tribe’s drinking water sources. First,
the Permit prohibits injection activity that allows movement of a contaminant into USDWs. See
Final Permit, Part 1. Second, the Permit includes a provision prohibiting injection at a pressure
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that would propagate existing or initiate new fractures in the confining zone. See Final Permit,
Part 11, Section B.4. (a). This permit condition limits injection pressure to ensure such fracturing
does not occur, thereby preventing migration of fluids out of the authorized injection zone and
into USDWs. Additionally, more than 3,000 feet of impermeable rock layers within the Dakota
Group and the Pierre Shale provide adequate confinement between the proposed injection zone
and overlying USDWs including the Fox Hills aquifer.

In response to the Tribe’s concerns regarding “breakthrough™ of the well, there are permit
conditions that ensure well integrity so that the well itself does not serve as a conduit for injected
waste to migrate to out of the injection zone and into USDWs. First, the Permit includes well
construction requirements designed to protect USDW s adjacent to the well. For example, Part I1.
Section A.1 of the Permit requires that the well “shall be cased and cemented to prevent the
movement of fluids into or between USDWs, and shall be in accordance with 40 CFR § 146.22.”
Well construction requirements are also described in Appendix A in the Permit. Second, during
operation, the Permit prohibits injection between the outermost casing and the well bore. See
Part I1, Section B.1. In addition to the specific well construction and operating requirements, the
Permit requires both initial testing and periodic testing to ensure that the well has mechanical
integrity and is operating as designed. There are two types of mechanical integrity tests. Part I
evaluates the potential for leaks from inside the well. This includes the injection tubing, packer
and well casing. This test is performed by pressurizing the tubing-casing annulus of the well and
observing the pressure over a specified period for leaks. Part Il evaluates the external
construction of the well, to ensure the cement between the well casing and the formation is
protective of USDWs. This is done by running a cement bond log (CBL) which measures the
quality and seal of cement between the casing and the formation (borehole). Depending on the
CBL’s results, additional Part II test methods may be required including radioactive tracer
surveys, temperature logs, and oxygen activation logs to ensure there is no upward migration of
fluids outside of the well casing and into USDWs.

e. Penalties - The Draft Permit should also establish penalties for the injection
of fluids in excess of the maximum volume, including, without limitation,
forced shutdown of the injection well and the payment of fines for any
violation to provide for any needed remediation.

Response 3e:

The purpose of a UIC permit is to regulate underground injection through appropriate
construction, operating and maintenance, recording and monitoring, and plugging and closure
requirements. These regulations can be found at 40 CFR §§ 144.51 and 144.52, and specific
Class Il requirements can be found at 40 CFR part 146 subpart C. The SDWA and its
implementing regulations do not specify a process to establish penalties in a permit. Any
enforcement of a permit violation must go through the enforcement process and is governed by
the SDWA at 42 USC section 300h-2.
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Exceeding the volume limitation would be considered a violation of the permit and would be
addressed using EPA’s enforcement authority to determine any appropriate penalties or
remedies. The potential for an exceedance would be identified based on the EPA’s review of the
Permittee’s ongoing monitoring and reporting of injection rates and cumulative volumes required
in the Permit. Therefore, both the Permittee and the EPA will know well in advance whether
injection volumes are nearing the limit thereby enabling EPA to take timely and appropriate
action to prevent or address exceedance of this limit.

In addition, the Permit requires that the Permittee shut-in the well if there is a loss of mechanical
integrity. See Part I1. Section C.5. This is to prevent endangerment to nearby USDWs due to the
potential for injected fluids to migrate from inside the well or along the outside of the well’s
casing.

4. Comment 4:

The draft permit violates EPA’s trust responsibility to the MHA Nation. In
administering the UIC program under the Safe Drinking Water Act, EPA retains its
fiduciary obligation to “safeguard Indian interests in land.” HRI Inc. v.
Environmental Protection Agency, 198 F.3d 1224, 1245 (10th Cir. 2000) (citing
Drummond v. United States, 324 U.S. 316, 318 (1945)). Therefore, when overseeing
and permitting underground injection wells located in Indian country, or otherwise
having a potential impact on Indian lands, EPA’s duties extend beyond ensuring
that drinking water sources remain untainted. EPA, as trustee for the MHA Nation
and its members, must also protect against other adverse impacts on Indian lands.
The Draft Permit, as currently written, does not adequately monitor and protect
against potential harms to MHA Nation lands, including the infiltration of
contaminated waters into tribally owned pore space.

Response 4:

The Tribe asserts that the federal trust responsibility for federally recognized Indian tribes in this
instance extends beyond the protection of drinking water sources and requires the EPA to protect
Indian lands. The federal general trust responsibility does not create an independent, enforceable
mandate or specific trust requirement beyond the EPA’s obligation to comply with the legal
requirements generally applicable to this situation under federal law — in this case the SDWA.
While the EPA does not have authority under the SDWA to consider impacts to surface or
subsurface property interests, the Final Permit complies with the SDWA by including adequate
permit conditions to protect USDWs under tribal lands. As explained in Response 1, the UIC
program is limited in scope, and the UIC regulations establish the only criteria under which the
EPA can approve, deny, or condition permits. There are no UIC regulations authorizing the EPA
to consider property interests or well siting, unless the siting concerns are related to geologic
suitability relative to endangerment of USDWs. Issues regarding property interests (either
surface or subsurface) are outside the scope of the UIC program, and the EPA has no authority or
discretion to condition or deny permits based on these considerations. Further, as noted in
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Attachment 1, the EPA has not identified any statute that would impose on the EPA a specific
trust responsibility in this matter.

EPA is committed to maintaining its long-standing work with federally recognized Indian tribes
on a government-to-government basis. Indeed, one of the key principles of the EPA Policy for
the Administration of Environmental Programs on Indian Reservations (1984) is that the
Agency, in keeping with the federal trust responsibility, will assure that tribal concerns and
interests are considered whenever EPA’s actions and/or decisions may affect reservation
environments. Consistent with the federal trust responsibility, EPA has consulted and
coordinated with the MHA Nation for over a year on UIC permitting issues on the Fort Berthold
Indian Reservation. As we expressed in the EPA’s December 28, 2017 letter to John Fredericks,
the Tribe’s attorney, EPA considers tribal interests in decision-making where we have discretion
or authority to do so, consistent with the federal general trust responsibility. However, that trust
responsibility does not grant the Agency additional authorities beyond those granted to us by
Congress under the SDWA. Therefore, where we do not have authority or discretion to pursue a
course of action, the general trust responsibility does not provide us any additional authority to
do so.

The HRI. Inc. v. EPA case, cited by the Tribe, is consistent with the scope of the federal general
trust responsibility described above. As referenced by the court, the federal general trust
responsibility includes an obligation to protect tribal jurisdiction and tribal sovereignty over its
lands, HRI, Inc. v. EPA, 198 F.3d 1224, 1245 (10" Cir. 2000), but does not create an
independent, enforceable mandate or specific trust requirement beyond the EPA’s obligation to
comply with the legal requirements generally applicable under federal law. See, e.g., Morongo
Band of Mission Indians v. FAA, 161 F.3d 569, 574 (9" Cir. 1998); Gros Ventre Tribe v. United
States, 469 F.3d 801, 809-814 (9th Cir. 2006).

5. Comment 5:
The MHA Nation referred to EPA’s Policy on Consultation and Coordination with
Indian Tribes (Policy) several times in its comments. The Tribe stated that the
Policy requires that EPA work directly with the MHA Nation in the issuance of any
permit as the sovereign entity with the primary authority over the Reservation. It
quoted the Policy, stating that the "EPA recognizes and works directly with
federally recognized tribes as sovereign entities with primary authority and
responsibility for each tribe’s land and membership....” and expressed that “[t]his
Guiding Principle implements and is required by EPA’s treaty and trust
responsibility to the MHA Nation.” The Tribe’s comments suggested that the Policy
provides the EPA with the authority to deny the UIC permit application for Red
Murphy SWD No. 1 on the basis of the Tribe’s resolution.

EPA Response 5:

The EPA acted consistently with the Policy throughout the permitting process. As stated in the
Policy, “EPA’s policy is to consult on a government-to-government basis with federally
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recognized tribal governments when EPA actions and decisions may affect tribal interests.” The
EPA has engaged in government-to-government consultation with the MHA Nation for over a
year on UIC permitting issues and sought its input regarding tribal concerns about UIC well
permit applications within the Fort Berthold Indian Reservation, including the application for
Red Murphy SWD No. 1. Specifically, the EPA held tribal consultations with the Tribe on
September 1, 2017, December 20, 2017, and September 11, 2018 concerning the application for
Red Murphy SWD No. 1.

The Tribe cites one of the guiding principles of the Policy in support of its position that the EPA
should deny the UIC permit application for Red Murphy SWD No. 1 on the basis of the Tribe’s
resolution — "EPA recognizes and works directly with federally recognized tribes as sovereign
entities with primary authority and responsibility for each tribe’s land and membership....”
Where we have discretion to do so, the EPA has considered the Tribe’s input and sought to
address its concerns. See Responses 3 and 4 above. The Tribe further states that “[t]his Guiding
Principle implements and is required by EPA’s treaty and trust responsibility to the MHA
Nation,” and suggests that the Policy provides the EPA with the authority to deny the UIC
permit application. However, the Policy does not create independent legal authorities separate
from the SDWA, and as explained above in Response |, the MHA Nation’s treaties and the
federal trust responsibility do not provide the EPA with the authority to deny UIC permit
applications on the basis of the Tribe’s resolution, and neither does the Policy.

6. Comment 6:
EPA Environmental Appeals Board (EAB) decisions do not limit tribal authority
and EPA’s trust responsibility in issuing UIC permits. The MHA Nation is not
aware of any EAB decision that would limit EPA’s ability to consider and abide by
MHA Nation resolution. None of the cited decisions considered the sovereign
authorities of Indian tribes, EPA’s govt-to-govt relationship with Indian tribes,
EPA’s ability to implement alternate UIC programs on tribal lands, and EPA’s
Policy on Consultation and Coordination with Indian Tribes. The SDWA and its
regulations do not circumscribe this trust responsibility in any way. To the contrary,
by incorporating tribe-specific provision authorizing EPA to promulgate an
alternate UIC Program for Class II wells, applicable regulations acknowledge the
unique trust relationship between federal agencies and Indian Tribes. Based on this
review, there does not appear to be an EAB decision that would limit EPA’ existing
regulations, policy and responsibilities to defer to and coordinate with the MHA
Nation.

EPA Response 6:

During the tribal consultation process for UIC permits, including for Red Murphy SWD No. 1,
the EPA discussed the limitations on our authority with the MHA Nation, explaining that the
SDWA does not authorize the EPA to implement the Tribe’s laws in UIC permit decisions by the
Agency. As the Tribe notes in its comments, the EPA provided a list of relevant EPA
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Environmental Appeals Board (EAB) decisions that discuss limitations on the scope of the
EPA’s UIC permitting authority. These cases speak to the limited scope of the EPA’s authority
in issuing UIC permits and hold that matters of state or local law and property rights, which
include pore space ownership, are outside the scope of the EPA’s permitting authority.

The Tribe disputes the effect of these cases in this permitting decision and asserts that the
application of the federal trust responsibility to federally recognized Indian tribes would allow
the EPA to consider and abide by, and effectively implement, the MHA Nation Resolution No.
11-75-VJB. The Tribe asserts that the EAB has never before considered the following factors in
these previous decisions: the sovereign authorities of Indian tribes, EPA’s government-to-
government relationship with Indian tribes, EPA’s ability to implement alternate UIC programs
on tribal lands, and EPA’s Policy on Consultation and Coordination with Indian Tribes. Even if
the EAB has not had the opportunity to consider these factors in prior decisions, the EPA Region
8 did consider these factors in the context of this permitting decision. Our analysis of our
authorities under the SDWA is informed by EAB decisions. We address the scope of the EPA’s
SDWA legal authority, including the EPA’s lack of authority under the SDWA and its
regulations to condition or deny UIC permit applications based upon MHA Nation Resolution
No. 11-75-VJB, in Responses | and 4. We address tribal sovereign authority in Response 1. We
address the federal trust responsibility (i.e. — the government-to-government relationship) in
Responses 1 and 4. We address alternate UIC programs in Response 2. We address EPA’s Policy
on Consultation and Coordination with Indian Tribes in Response 5.
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ATTACHMENT F




UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
‘REGION 8
1595 Wynkoop Street
Denver, CO 80202-1129
Phone 800-227-8917
www.epa.goviregion8

FEB 1 5 719

Ref: 8WP-SUI

Patrick Walker, CEO

Goodnight Midstream Bakken, LL.C
5910 North Central Expressway, LLC
Dallas, Texas 75206

Re: Final Permit, ND 22349-11250, for the Red Murphy SWD No. 1 Class II Commercial
Disposal Well

Dear Mr. Walker:

Enclosed is your copy of the final U.S. Environmental Protection Agency Region 8 Underground
Injection Control (UIC) Permit for the proposed Red Murphy SWS No. 1 injection well.

The public comment period ended on July 16, 2018. Comments on the draft Permit were received from
the MHA Nation: No other public comments were received. The EPA’s responses to these comments for
this final Permit provides a written explanation about how the EPA Region 8 considered MHA Nation’s
input as part of our final action to issue this Permit. The responses to comments, along with the final
Permit, are enclosed and can also be found on the EPA’s website at www.epa.gov/uic/underground-
injection-conirol-epa-region-8-co-mt-nd-sd-ut-and-wy.

Because comments were received, this final Permit becomes effective 30 days from the date of
issuance per Title 40 Code of Federal Regulations (40 CFR) section 124.15, to provide a 30-day
window for appeal of the final Permit decision. See 40 CFR 124.19. All conditions set forth herein
refer to Title 40 Parts 124, 144, 146, and 147 of the CFR and are regulations that are in effect as of
the effective date of this Permit.

Once the final Permit becomes effective, the Permit’s terms and conditions only authorize you to
construct the proposed injection well. You must first fulfill all requirements prior to commencing
injection found in Part IT of the final Permit and obtain written authorization to inject from the EPA. It is
your responsibility to be familiar and comply with all provisions of your final Permit, The EPA forms.
referenced in the Permit are available at https:/www.epa.gov/uic/underground-injection-control-
reporting-forms-ownets-or-operators. Guidance documents for performing required tests and logs and
other UIC guidance are available at https://www.epa.gov/uic/underground-injection-control-epa-region-
8-co-mt-nd-sd-ut-and-wy.

This Permit is issued for the operating life of the well unless terminated (40 CFR section 144.40). The
EPA may review this Permit at least every five years to determine whether any action is warranted
pursuant to 40 CFR section 144.36(a).



If you have any questions, etc. about the above action, please contact Craig Boomgaard by email at
boomgaard.craig@epa.gov or by telephone at (303) 312-6794. You may also respond in writing using
the letterhead address, citing “Attention: Craig Boomgaard, Mail Code 8 WP-SUL,

Enclosures (2)

¢c: Mark Fox, Chairman
Three Affiliated Tribes

Edmund Baker, Environmental Director
Three Affiliated Tribes

Carson Hood, Acting Energy Director
Three Affiliated Tribes

Kevin Shelley, Acting North Dakota Superwsm
U.S. Fish and Wildlife

Loren Wickstrom, North Dakota Field Manager
U.S. Bureau of Land Management

Kayla Danks, Superintendent
Butreau of Indian Affairs Fort Berthold Agency

~ Sincerely,

V4

i Darcy O’Connor
Assistant Regional Administrator
Office of Water Protection
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